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RECENT DECISIONS IN ADMINISTRATIVE LAW 
FLORIDA, 1936-1941* 


By WALTER GELLHORN{ 


One who writes of “recent” decisions is at the outset under a duty of defining his 
terms. The dictionary tells us that “recent”? may be used as the equivalent of “not yet 
affected by decay or decomposition,” or it may connote “the later portion of the Quater- 
nary or Post-Pliocene period.” I hasten to make it clear that the Florida decisions 
of which I write show no signs of decay or decomposition, and certainly they were 
published in a Post-Pliocene period. Nevertheless, the word “recent” as used in this 
paper refers to neither of these matters, but rather to the fact that the decisions under 
discussion belong to “a past period of time comparatively near to the present.” Specifi- 


cally, the past period is the one extending between the first part of 1936 and August 
1, 1941. 


There is a measure of arbitrariness in selecting this interval of time and assigning 
to it the adjective “recent.” Concededly, too, there is an element of artificiality in 
isolating for study the opinions of a court delivered during only a brief span of years; 
one might reasonably suppose that the court’s attitude toward the law should not be 
deduced from a mere segment of its work, but should, rather, be distilled from the full 
sweep of its production. By way of justifying my decision to examine the administrative 
law opinions of the Florida Supreme Court delivered during the past five and a fraction 
years, however, I may offer this observation: In this particular area of the law, the 
most recent years are perhaps the most important, for during them there has been an 
especially rapid crystallization of beliefs and doctrines. The opinions of the courts in 
the period 1936-1941 have of course had their roots in the more remote past; but it is 
nonetheless of interest to examine some of the blooms which have grown from those 
roots. Even though a comprehensive view of the law cannot be gained by an intensive 
reading of recent judicial utterances (for, after all, the fortuities of litigation determine 
the limits of these utterances), one may gain an insight which has worth. So, without 


apology, I turn to a review of the more significant decisions of the Florida Supreme 
Court in the indicated years. 


Delegation of Legislative Powers 


It is trite to remark that the mounting complexities of modern economie and social 
relationships call for legislative adjustments of far-reaching proportions. It is also a 
commonplace that legislatures cannot themselves develop the whole content and specific 
application of every regulatory statute. To do so would require more time and more 
particularity of information than legislatures can reasonably be expected to possess. 
Hence, it has long been recognized that the realities of governmental needs warrant 
legislative delegation of authority to administrative officers, to permit them to supplement 
by somewhat precise rules and regulations the policies broadly enunciated by the legis- 


* Based upon an address delivered at the Short Course for Attorneys at Law, Gainesville, 
Florida, October 11, 1941. 

{ A.B., Amherst; LL.B., Columbia. Associate Professor, Columbia University Law School. 
Member of the New York Bar. Author of Administrative Law (1940); Federal Administra- 
tive Proceedings (1941); and numerous articles in legal and other periodicals. 
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latures themselves... The Florida Supreme Court has shown itself to be a practical 
student of governmental problems in this respect. Its decisions exhibit a readiness 
to sanction the delegation of sub-legislative authority, when the objectives to be attained 
have been defined by the representative law-making body.? 


The real battles of the present day may turn, in this area of administrative law, 
upon a much narrower issue than the basic distribution of governmental powers. 


One of these issues is whether the particular rules and regulations which have been 
administratively promulgated, are within the scope of the authority delegated or whether, 
on the contrary, they are ultra vires. Here we encounter one of the most delicate problems 
of adjustment in the interrelationships of power among the several branches of our 
government. The legislature, unable to deal in detail with each of the matters before 
it, delegates to a subordinate the task of making special studies and of devising more 
precise regulations than would be feasible if the legislature were to act in the first 
instance. In short, there is granted to the administrative rule-maker a large measure 
of discretion to effectuate the generally-declared legislative policy. In pursuance of this 
grant, the administrator issues his regulations. It is now open to those who are adversely 
affected by them to attack the regulations upon the same grounds as might have been 
urged against a statute of like content—and it is possible, also, to attack the regulations 
because they are assertedly unrelated to the purposes of the initial legislative grant. 
A hostile court, or one which is unwilling to explore the intricate problems which may 
underlie seemingly simple regulations, may at this point render nugatory a whole 
regulatory plan. While acknowledging legislative power to delegate a rule-making fune- 
tion, an unsympathetic court may destroy the delegate’s effectiveness by denying the 
validity of the regulations he promulgates. 


The Florida court has exhibited a keen awareness of the nicety of balance which 
must be maintained in this phase of control. It has recognized—and quite properly 
recognized—that a delegation of legislative power to an administrative agency is a limited 
grant, not a commission to rove at will. And so, in a proper ease, it has not hesitated 
to declare that a particular regulation, however well intentioned it may have been, was 
outside the scope of the authority delegated and was therefore a nullity. At the same 
time, it has manifested a genuine readiness in other cases to perceive the administrative 
considerations which supported a regulation, and has been slow to conclude that the 
administrators were heedlessly exceeding the bounds of their permitted power. A well- 
reasoned judgment in Milk Commission v. Dade County Dairies, 200 So. 83 (1940), is a 
typical instance. In that case the court was astute to recognize the relationship between 
a regulation concerning refunds for milk bottles and the effectuation of a legislative 


1. See O. D. Weeks, Legislative Power Versus Delegated Legislative Power (1937) 25 George. 
L. J. 314; Field v. Clark, 143 U. S. 649 (1892); J. W. Hampton, Jr., & Co. v. United States, 
276 U. S. 394 (1928). 

2. See Hutchins v. Mayo, 143 Fla. 707, 197 So. 495 (1940); Robinson v. Board, 141 Fla. 899, 
194 So. 269 (1940); Mayo v. The Texas Co., 137 Fla. 218, 188 So. 206 (1939); Pridgen v. 
Sweat, 125 Fla. 598, 170 So. 653 (1936); Miami Laundry Co. v. Florida Dry Cleaning & 
Laundry Board, 134 Fla. 1, 183 So. 759 (1938). 

The same realistic attitude which marks these decisions may be seen, as to a somewhat 
related matter, in South Atlantic S. S. Co. v. Tutson, 139 Fla. 405, 190 So. 675 (1939). In that 
case a decision of the Industrial Commission in a workmen’s compensation proceeding had 
been attacked on the ground, inter alia, that the commission was unconstitutionally exercising 
the “judicial power” of the state. The court rejected this contention, saying that the utiliza- 
tion of administrative tribunals “is becoming more and more essential to efficient government, 
since the processes of the legislative and judicial departments are not designed to perform 
the constant and expeditious functions necessary to administrative governmental regulations 
of expanding business, commercial, industrial, and social relations in the rapid progress and 
development of a great and growing State.” See, generally, R. A. Brown, Administrative 
Commissions and the Judicial Power (1935) 19 Minn. L. Rev. 261; R. Pound, Justice According 
to Law (1914) 14 Col. L. Rev. 1, 15-17; R. H. Smith, Administrative Justice (1923) 18 II]. L. Rev. 
211; but cf. Opinion of the Justices, 87 N. H. 492, 179 Atl. 344 (1935). 

8. Lyon v. Southern Laundry, Inc., 142 Fla. 79, 194 So. 794 (1940). 
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plan for marketing control. The ease, taken together with others arising in this same 
period, demonstrates the court’s conviction that administrative regulations must not be 
declared ultra vires if there exists any rational nexus between them and the objectives 
envisaged by the initial grant of rule-making power. 


Another extremely timely problem related to delegation of legislative power is the 
extent to which a state may conform its regulations to those of the federal government. 
This problem was interestly presented by Hutchins v. Mayo, 143 Fla. 707, 197 So. 495 
(1940). There, a Florida statute empowered the state Citrus Commission to establish 
standards for Florida citrus fruits, and in doing so to conform to the standards which 
had then been or might thereafter be issued by the Bureau of Agricultural Economies 
of the United States Department of Agriculture. This portion of the statute, the court 
held, was invalid, since a state agency could not be authorized to make binding those 
rules which might be promulgated in the future by a federal body. 


This holding, it may be conceded at once, is supported by decisions in a number 
of other jurisdictions.» A question remains, however, whether this restriction upon state 
legislative power may not cause difficulties at this time. As contacts multiply among 
the several states and between the states and the federal government, there is an increasing 
need for uniformity in regulatory content. Variations in standards of fitness or purity 
or quality or technical proficiency may make for hardship and confusion, in the ever- 
broadening activities of the present. No longer do states regard themselves as more or 
less isolated entities, unmindful of what their neighbors do and resentful of any “outside” 
concern with their own affairs. Rather, we are today in a stage of governmental develop- 
ment marked by reciprocity and cooperation. At this time, it may be fruitful to re- 
evaluate doctrines which prevent a legislative decision that regulations will be most 
effective if adjusted to the rules of another sovereignty.’ 


Still another of the widely debated delegation questions has recently come before 
the Florida Supreme Court. During the very years in which governmental regulations 
have reached farthest into previously private affairs, there has been a marked tendency 
to permit widened participation in law making by the immediately affected interests. 
This tendency has repeatedly given rise to the argument that governmental power has 
been improperly conferred upon private groups; and a growing and highly interesting 
body of case law has resulted. The Florida Supreme Court has lately had occasion 
to make its own contribution to the subject. The state milk control act authorizes the 
Milk Commission to supervise or regulate a natural marketing area only when petitioned 
to do so by a “group of representative producers.” This restriction upon the Com- 
mission’s power was held not to be objectionable, the Supreme Court emphasizing that 
the milk producers did not have control over the content of the Commission’s regulations, 


4. See also Alderman v. Puritan Dairy, 1 So. (2d) 177 (1941) (Milk Commission); Gillett v. 
Florida University of Dermatology, Inc., 144 Fla. 236, 197 So. 852 (1940) (Board of Beauty 
Culture Examiners); State ex rel. Hollywood Jockey Club, Ine. v. Stein, 133 Fla. 530, 182 
So. 530 (19388) (Racing Commission). 

5. See, e.g., Smithberger v. Banning, 129 Neb. 651, 262 N. W. 492 (1935); State v. Vino Medical 
Co., 121 Me. 438, 117 Atl. 588 (1922); Darweger v. Staats, 267 N. Y. 290, 196 N. E. 61 (1935); 
Holgate Bros. v. Bashore, 331 Pa. 255, 200 Atl. 672 (1938); and see annotation in 133 A. L. R. 
401 (1941). Compare State Legislation Adopting Federal Standards (1923) 23 Col. L. Rev. 
674; State Legislation in Support of the N. I. R. A. (1934) 34 Col. L. Rev. 1077. 

6. See, generally, Symposium on Cooperative Federalism (1938) 23 Iowa L. Rev. 455-616; 
J. R. Starr, Reciprocal and Retaliatory Legislation in the American States (1937) 21 Minn. 
L. Rev. 371; Cooperative Exercise in the State Police Power in Interstate Problems (1939) 
24 Corn. L. Q. 425; L. W. Koenig, Federal and State Cooperation under the Constitution 
(1938) 36 Mich. L. Rev. 752; M. L. Lindahl, Cooperation Between The Interstate Commerce 
Commission and the State Commissions in Railroad Regulation (1935) 33 Mich. L. Rev. 338. 

7. Pertinent authorities and arguments on this topic are collated in Gellhorn, Administrative 
Law (1940) 216-221. 

8. The cases are collected and discussed in L. L. Jaffe, Law Making by Private Groups (1937) 
51 Harv. L. Rev. 201; Delegation of Power to Private Parties (1937) 37 Col. L. Rev. 447; 
Delegation of Governmental Powers to Private Groups (1932) 32 Col. L. Rev. 80. 
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but merely over the initiation of action.2 In its holding on this point the court was 
fully in accord with recent expressions by the Supreme Court of the United States, 
notably in Currin v. Wallace, 306 U. S. 1 (1939). Currin v. Wallace upheld the validity 
of the federal Tobacco Inspection Act against the objection that it made designation 
and regulation of tobacco markets turn upon the wishes of the tobacco growers themselves, 
voting in a prescribed referendum. Chief Justice Hughes here took the same position 
as that adopted by the Florida Supreme Court, namely, that the legislative policy was 
clear and had properly been committed to administrative execution, subject only to a 
power granted to some of the interested parties to prevent the policy from being brought 
into operation in particular areas.'° 


Administrative Procedure 


Some statutes provide in mandatory terms that a certain procedural pattern be 
followed by the agency upon which the administrative responsibility rests. When this 
is so, the Florida Supreme Court has quite firmly held that disregard of the legislative 
direction as to procedure invalidates the administrative decision, no matter how sound 
it may be in substance or, for that matter, in its procedural abstractions." 


The more difficult cases are those in which the statute prescribes a procedure which 
is itself attacked as unfair, or those in which the administrative agency selects without 
legislative direction a procedural method thought by some to be improper. The Florida 
Supreme Court has in the period 1936-1941 had a number of these troublesome cases. 


Of course the line between procedural and substantive problems is often extremely 
difficult to draw. Is it, for example, a matter of substantive law that summary 
destruction of certain diseased or infected objects is permitted, or is it a matter of 
adjective law that administrative destruction of noxious property need not always be 
preceded by notice and a hearing?’ Occasionally, however, one may encounter eases 
which leave no doubt as to their purely procedural character. It is only eases of this 
sort which will be discussed at the present time. 


One such decision, on a narrow point of law, is State ex rel. De Gaetani v. Driskell, 
139 Fla. 49, 190 So. 461 (1939), holding that the statute creating the State Board of 
Medical Examiners is not invalid because of its failure to provide a means for summoning 
and enforcing the attendance of witnesses. In reaching this conclusion the Florida 


9. Milk Commission v. Dade County Dairies, 200 So. 83 (1940). Compare, generally, L. L. 
Jaffe, The Individual Right to Initiate Administrative Process (1940) 25 Iowa L. Rev. 485. 

10. Other recent expressions on this general subject by the United States Supreme Court 
may be found in Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381 (1940); United 
States v. Rock Royal Cooperative, 307 U. S. 533 (1939); Mulford v. Smith, 307 U. S. 38 
(1939); but ef. Highland Farms Dairy, Inc. v. Agnew, 300 U. S. 608, 614 (1937): “Delegation 
to official agencies is one thing, there being nothing in the concept of due process to 
require that a particular agency shall have a monopoly of power; delegation to private 
interests or unofficial groups with arbitrary capacity to make their will prevail as law 
may be something very different.” 

11. See, e.g., State ex rel. Estep v. Richardson, 3 So. (2d) 512 (1941): The Medical Bbard 
revoked a practitioner’s license on the ground it had been procured by fraud; but in doing 
so, the Board neglected to comply with the mandatory terms of a statute prescribing the 
procedure for such a case, and the Supreme Court accordingly refused to give effect to 
the Board’s action. And see also Arnold v. Mollison, 2 So. (2d) 874 (1941). 

12. However one may choose to characterize this particular question, it is interesting to note 
that the Florida court apparently gives a very modern answer to it. Its recent decisions 
suggest an alert awareness by the court that sometimes governmental action must be abrupt 
if it is to be effective. Summary decisions—that is, decisions unattended by conventional 
hearing procedures—may be necessary if the spread of pestilence or other public mis- 
fortune is to be averted. For intimations of the court’s attitude, see Campoamor v. State 
Live Stock Sanitary Board, 136 Fla. 451, 182 So. 451 (1938) (destruction of disease-infested 
cattle); Snively Groves, Inc. v. Mayo, 135 Fla. 300, 184 So. 839 (1938) (destruction of citrus 
fruits containing arsenic). For a general review of problems and authorities involving 
summary action, see Gellhorn, Administrative Law (1940) 372-427. 


FLORIDA LAW JOURNAL 35 


Supreme Court was in accord with the great weight of relevant authority..* Only one 
decision—a per curiam determination of the Ohio Supreme Court a quarter of a century 
ago'*—arrives at an opposite result. A distinguished judge has said that with the exeep- 
tion of this sporadic case, “no court has ever declared that opportunity to present defense 
and be heard in its support requires the adjective element of compulsory process;” and 
as for the Ohio case, he dismissed it with the somewhat contemptuous commnt that the 
anonymous writer of the court’s opinion had been unable to cite a single supporting 
decision, and that “the court ventured no reasons of its cwn for its action, for information 
of the litigants, or instruction of the legislature, or enlightenment of the bench and bar 
of the country. The decision is authority for nothing but the fact that it was rendered.’'s 


A problem of broader moment came before the court in two eases which involved, 
among other things, the question whether the making of administrative rules and regula- 
tions must be preceded by notice and opportunity to be heard..« The court held that , 
notice and hearing were not requisite, for in instances like these the administrators were 
acting “legislatively.” The regulations were to be applicable to a numerous class, com- 
posed of persons whose identity might not be known and who might indeed not even be 
members of the class at the time the regulations were promulgated. Hence, the giving 
of an effective notice would be difficult if not altogether impossible. Further, a hearing 
may not in every instance be the method best ecaleulated to procure information and 
opinions from those interested in the subject of the rules; and the imponderables which 
enter into rule-making are often not susceptible of proof by the conventional processes. 
In concluding that a hearing should not be deemed a constitutional prerequisite to the 
promulgation of regulations, the Florida court joined company with many other dis- 
tinguished tribunals,'? with official investigators of the subject,2 and with learned 
writers.'9 


Before leaving this topic, one should note Miami Laundry Co. v. Florida Dry Cleaning 
& Laundry Board, 134 Fla. 1, 183 So. 759 (1938). This ease involved the specific question 
whether the price-fixing features of a statute were valid. The court held—as has the 
Supreme Court of the United States in comparable cireumstances—that price-fixing was 
a permissible method of regulation, when necessary to conserve the public interest. The 
statute in question provided that notice and hearing must precede the administrative 


13. See, generally, Gellhorn, Administrative Law (1940) 595 et seq. And see also Subpoenas 
and Due Process in Administrative Hearings (1940) 53 Harv. L. Rev. 842; Compulsory 
Process in Administrative Proceedings (1940) 25 Iowa L. Rev. 638; Right to Process for 
Witnesses before Administrative Tribunals (1941) 1 Bill of Rights Rev. 181. 

14. Jewell v. McCann, 95 Ohio St. 191, 116 N. E. 42 (1917). 

15. Burch, J., in Brinkley v. Hassig, 130 Kan. 874, 289 Pac. 64 (1930), app. dismissed 282 U. S. 
800 (1930). 

16. Alderman v. Puritan Dairy, 1 So. (2d) 177 (1941); Milk Commission v. Dade County 
Dairies, 200 So. 83 (1940). 

17. See, e.g., State ex rel. State Board of Milk Control v. Newark Milk Co., 118 N. J. Eq. 504, 
179 Atl. 116 (1935); Pacific States Box & Basket Co. v. White, 296 U. S. 176 (1935). And 
compare The Assigned Car Cases, 274 U. S. 564, 583 (1926): “In the case at bar, the function 
exercised by the Commission is wholly legislative. Its authority to legislate is limited 
to establishing a reasonable rule. But in establishing a rule of general application, it is 
not a condition of its validity that there be adduced evidence of its appropriateness in 
respect to every railroad to which it will be applicable. In this connection, the Com- 
mission, like other legislators, may reason from the particular to the general.” 

18. See The Final Report of the Attorney General’s Committee on Administrative Procedure, 
Sen. Doc. No. 8, 77th Cong., 1st Sess., 1941, c. VII. Note the statement, at p. 108, that 
“The Committee believes that the practice of holding public hearings in the formulation 
of rules ... should be continued and established as standard administrative practice, to 
be extended as circumstances warrant into new areas of rule making. The difficulty of 
defining necessary exemptions from any general prescription argues strongly, however, 
against the wisdom or feasibility of a statutory requirement that hearings invariably 
precede promulgation of a regulation...” 

19. See, e.g., R. F. Fuchs, Procedure in Administrative Rule-Making (1938) 52 Harv. L. Rev. 
259; C. Anscheutz, Notice and Hearing in Minimum Wage Regulation (1939) 24 Wash. 
U. L. Q. 2383. 
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exercise of the price-fixing authority. Hence, the question of the constitutional necessity 
for this procedure was not before the court; it was enough to say that the administrators 
must follow the legislative command, whether or not some other procedural method might 
have had equal constitutional validity.2° Nevertheless, the court did express itself force- 
fully on the constitutional question by way of dictum, for it said that the procedures in 
connection with promulgating the regulations must be “in strict compliance with the 
requirements of the law with reference to notice and hearing. Otherwise they will not 
be in compliance with due process.” 


This dictum of the court is perhaps one which it will critically re-examine in the 
event that the matter is at some future date properly presented for decision. Analytieally, 
an administrative regulation of prices—broadly applicable as would be a statute—is no 
different from any other regulation. The same considerations which led the court to 
conclude that rules respecting market practices and the like need not be preceded by 
notice, ought to lead it to that conclusion in this instance as well.2' 


Twice in late years the Florida court has decided cases which, narrowly considered, 
presented only matters of statutory interpretation, but which in their implications had 
great significance for the administrative process as a whole. The first of these was 
Ryan v. State (Flordia Securities Commission), 127 Fla. 1, 174 So. 438 (1937); the 
second was Florida Dry Cleaning & Laundry Board v. Economy Cash & Carry Cleaners, 
Inc., 143 Fla. 859, 197 So. 550 (1940). 


In the Ryan case the State sought to enjoin certain allegedly fraudulent securities 
practices. A statute provided that such a proceeding might be instituted by the Securities 
Commission. In the instant case the suit was launched by the State’s Attorney, who 
had been requested to do so by an Examiner on the Commission’s staff. “There is 
evidence,” said the court, “that the members of the Commission orally authorized its 
Examiner to have the suit instituted. But the statute contemplates that the official 
action authorized shall be duly taken by the ‘Commission’ as an official body in session, 
and not by the members of the Commission acting severally.” So, while the court thought 
there was a good case on the merits, it reversed the decree without prejudice, since the 
institution of the equity proceeding had not been duly authorized by the Commission 
pursaant to the statute. 


In the Economy Cleaners case, the court held that the Dry Cleaning and Laundry 
Board had no statutory authority to confer on its chief supervisor (or any other employee) 
the power to determine whether a public hearing should be held, or to conduct a hearing 
with the full capacities of a presiding officer, such as the capacity to rule on the 
admissibility of evidence or to decide for whom subpoenas should be issued. 


In so far as these two cases held that administrative proceedings must be conducted 
in accordance with statutory specifications, of course they contain no element of novelty. 


20. Compare Opp Cotton Mills v. Administrator of Wage & Hour Division, 61 Sup. Ct. 524 
(1941); Saxton Coal Mining Co. v. National Bituminous Coal Commission, 68 App. D. C. 
245, 96 F. (2d) 517 (1938). 

21. This matter has not yet been sufficiently litigated to permit an authoritative statement 
based on precedents. Many price fixing statutes do contain a hearing requirement. The 
Attorney General’s Committee on Administrative Procedure has recently expressed doubts 
concerning the desirability of this requirement. See op. cit. supra note 18, at 109 et seq. 
There has been some litigation in connection with the procedures which must be followed 
in minimum wage-fixing matters, which have points of resemblance to price-fixing pro- 
ceedings. In Spokane Hotel Co. v. Younger, 113 Wash. 359, 194 Pac. 595 (1920), and in 
Associated Industries v. Industrial Welfare Commission, 185 Okla. 177, 90 P. (2d) 899 
(1939), it was thought that notice and hearing were not necessary. Contrary intimations 
may be found in Western Union Telegraph Co. v. Industrial Commission of Minnesota, 
24 F. Supp. 370 (D. Minn., 1938), and McGrew v. Industrial Commission, 96 Utah 203, 85 P. 
(2d) 608 (1938). The latter two decisions are vigorously criticized in Anscheutz, op. cit. 
supra note 19; and see also G. P. O’Grady, Wage-Fixing by Administrative Bodies— 
Legislative or Judicial? (1939) 27 George. L. J. 486. 


7 
| 


FLORIDA LAW JOURNAL 37 


But in its decision—especially in the Economy Cleaners case—the court seemingly inti- 
mated a feeling that not only did these particular statutes not permit the administrative 
agency to act through its employees, but that the statutes could not validly have done so. 
If this intimation were to ripen into a holding, the result would be at variance with the 
actualities and necessities of the administrative process. 


As I have written elsewhere, “one need rot quarrel with the concept that bodies of 
limited jurisdiction should themselves perform the tasks for which they were created, 
rather than assign their duties to others.”22 The important desideratum is that the 
power to define administrative policy and to determine ultimate decisions should not be 
transferred from the agency to the hands of subordinate (and therefore perhaps less 
responsible) employees of the agency. Yet, there are many steps preliminary to the 
final judgment which may validly be left to an agency’s staff, while the chiefs of the 
ageney reserve their energies for essentially more important duties.22 


The Attorney General’s Committee on Administrative Procedure, writing with specific 
reference to the problems of the large federal agencies, but in words perhaps applicable 
also to some state administrative bodies, has said24 that there is a prime need “for internal 
organization which involves an allocation of functions among the members and staff 
of the agency. For it becomes obvious at once that the major work of the heads of an 
agency is normally supervision and direction. They cannot themselves be specialists in 
all phases of the work, but specialists must be immediately available to them. They 
cannot themselves receive material which must be filed and analyze it. They cannot, 
and they should not, conduct investigations, determine in every instance whether or not 
action is required, hear controversies, and at the same time make all the decisions. 
Administrative procedures must be founded upon the reality that many persons in the 
agency other than the heads must do the bulk of this work. When agency heads permit 
themselves to be overwhelmed by detail, they rob themselves of time essential for their 
most important tasks.”25 


Accordingly, the Attorney General’s Committee recommended that many matters 
of a managerial or routine character be delegated. It also recommended that authority 
to initiate formal proceedings be conferred by the agency upon some trusted officer. 
The Committee recognized, however, “not only that public initiation of action may 
sometimes be crucial in so far as the affected individual is concerned, but also that the 
choice of eases in which to proceed may constitute the very essence of policy making 
and development of the law in the field. But these elements can be recognized, and their 
importance preserved, without a rigid refusal of the agency heads to relax their hold 
upon all phases of proceedings. Cases of difficulty or novelty should continue to have 
the attention of the agency heads. But where the matter falls into an established 
pattern, and where the agency’s policies have become crystallized so that little question 
arises concerning whether a complaint should or should not be issued, the agency heads 
should be relieved of the duty of making the decision to proceed or not to proceed in 
each case.” As for delegation of authority and function in the conduct of hearings. 


22. Gellhorn, Administrative Law (1940) 319. At pages 315-323 of that volume may be found 
a discussion of cases dealing with the problem of subdelegation of authority. 

23. Compare Morgan v. United States, 298 U. S. 468 (1936), where, after holding that the 
officer who decides a case must give actual consideration to the evidence and arguments, 
Chief Justice Hughes continued as follows: “This necessary rule does not preclude prac- 
ticable administrative procedure in obtaining the aid of assistants in the department. 
Assistants may prosecute inquiries. Evidence may be taken by an examiner. Evidence 
thus taken may be sifted and analyzed by competent subordinates , , , ” 

24. Op. cit. supra note 18, at 20-24. 

25. Compare statement of Commissioner Joseph B. Eastman, Interstate Commerce Commission, 
at Hearing on H. R. 7432, House Committee on Interstate and Foreign Commerce (794 
Cong., 2d Sess., 1933) at 7: “Sound principles of organization demand that those at the 
top be able to concentrate their attention upon the larger and more important questions 
of policy and practice, and that their time be freed, so far as possible, from the considera- 
tion of the smaller and less important matters of detail.” 


. 
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the Committee observed that “In very few agencies can the heads of the agency sit, 
individually or together, to hear the testimony of witnesses in formal proceedings. The 
press of their many duties is too great. As a result, the practice, common in equity 
courts, of appointing a special master to hear the evidence and report his findings and 
conclusions has been widely adopted in administrative procedure.” 


These several comments, as I have just said, were made with reference to federal 
agencies. Whether they are applicable to all or many of the agencies of the State of 
Florida I know not. Hence, I would not wish to be understood as urging a greater 
measure of delegation to staff than may now be typical in the several local administrative 
bodies. It may nevertheless be emphasized that the question of administrative organiza- 
tion should be approached in the light of the realities, whatever they may be, and with 
a view to securing a maximally effective and fair governmental operation. The structure 
of the agencies and the internal division of their duties should, in short, be determined 
by pragmatic considerations, rather than by the compulsions of supposed constitutional 
inhibitions. 


Judicial Review 


During the period to which this paper relates the Florida court had oceasion to re- 
examine and re-affirm a number of established doctrines in the field of judicial review. 
It held, for example, that a long standing administrative construction of a statute would 
be highly persuasive, and would not be disturbed in a mandamus proceeding unless it 
was clearly unreasonable.2¢ It confirmed, too, some of its previous pronouncements 
concerning the methods of procuring review, as when it held that the writ of mandamus 
will not be allowed in cases of doubtful right, but only when the relator is clearly entitled 
by law to performance of the particular duty in question.27 In this period, also, the 
court had opportunity to illustrate the historic function of judicial review to protect 
the individual against abusive official action. In York v. State ex rel. Jones, 144 Fla. 
216, 197 So. 766 (1940), an applicant for a dental license had presented qualifying 
credentials to the State Board of Dental Examiners and had then successfully passed 
the preseribed examination. Nonetheless, the Board refused to issue him a certificate 
entitling him to practice dentistry, because of prejudice unrelated to his professional 
capacities. The court, while stating explicitly that the Board had a discretionary 
authority to reject unqualified applicants, said that a certificate could not be withheld 
once an individual had proved himself to be qualified; accordingly, it issued a writ of 
mandamus to coerce the Board to perform its duty toward the present applicant. 


Perhaps the most interesting of the court’s holdings, however, touched the hotly 
debated question of the extent to which administrative findings of fact should be judicially 
reviewed. The position of the Florida court with respect to this question seems to me 
to be essentially that of the Supreme Court of the United States. The latter court has, 
regardless of the particular verbal formula employed, broadly adopted the so-called 
substantial evidence rule for review of administrative findings of fact.2e “Substantial 
evidence,” the Supreme Court has said, “is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”29 


26. See State ex rel. Franklin County v. Lee, 137 Fla., 188 So. 775 (1939). And see, semble, 
the following recent cases in the Supreme Court of the United States: Southern Pacific 
Co. v. United States, 307 U. S. 393, 401 (1939); Bowen v. Johnston, 306 U. S. 19, 30 (1939); 
Armstrong Paint & Varnish Works v. Nu-Duamel Curp., 305 U. S. 315, 331 (1938). See 
also The Supreme Court on Administrative Construction as a Guide in the Interpretation 
of Statutes (1927) 40 Harv. L. Rev. 469; Statutes—Construction—Effect Given to Practical 
Constructivn (1935) 20 Minn. L. Rev. 56. 

27. Sce State ex rel. McCants v. West Palm Beach, 3 So. (2d) 158 (1941); State ex rel. Davis 
v. Buckels, 3 So. (2d) 170 (1941). And compare United States ex rel. Greathouse v. Dern, 
289 U.S. 352 (1933); Work v. United States ex rel. Rives, 267 U. S. 175 (1925). 

28. For a review and analysis of the revelant cases, see op. cit. supra note 18, at 83 et seq. 

29. Consolidated Edison Co. v. National Labor Relations Board, 305 U. S. 197 (1938). 
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Again, the Court has insisted that substantial evidence “is more than a scintilla, and 
must do more than create a suspicion of the fact to be established . . . it must be enough 
to justify, if the trial were to a jury, a refusal to direet a verdict when the conclusion 
sought to be drawn from it is one of facet for the jury.”3° Substantiality of evidence 
rests not upon technical considerations, but exists, as Judge Learned Hand has pithily 
remarked, “if in the end the finding is supported by the kind of evidence on which 
responsible persons are accustomed to rely in serious affairs.” If the record exhibits 
substantial evidence so defined, the administrative findings are not to be set aside as 
arbitrary or capricious. 


On several oceasions the Florida court has shown its adherence to this concept of 
the appropriate scope of judicial review. A clear example is Mayo v. Winter Haven 
Packing Co., 3 So. (2d) 400 (1941). There, a packing company had allegedly shipped 
or attempted to ship immature citrus fruit in violation of law, and was also charged 
with having attempted to bribe an inspector. After a formal hearing, the Commissioner 
of Agriculture held that the charges had been sustained, and he thereupon suspended 
the packer’s certificate of registration for two weeks. The lower court quashed the order 
of suspension, but the Florida Supreme Court reversed. The lower court, it said, may 
examine the evidence before the Commissioner to asertain whether “a palpable abuse 
of power to determine the controverted facts was disclosed,” but this does not mean that 
it should re-appraise conflicting evidence. Since in the present case there was ample 
evidence from which the Commissioner could reasonably draw his conclusion, there was 
no basis for quashing his order.32 


The substantial evidence rule need not mean, as some commentators have apparently 
feared,3? that a reviewing court will confine its examination of the record to a seareh 
for evidence which, standing alone, seemingly supports the administrative findings. 
Rather, the reviewing court may scrutinize the whole record to the extent of determining 
whether the findings are marked by arbitrariness.2¢ The Flo‘da court has stressed 


30. National Labor Relations Board v. Columbian Enameling & Stamping Co., 306 U. S. 292, 
300 (1939). 

31. National Labor Relations Board v. Remington Rand, Inc., 94 F. (2d) 862 (C.C.A. 2d, 1938), 
cert. den. 304 U. S. 576, 585 (1938). And see also International Association of Machinists 
v. National Labor Relations Board, 110 F. (2d) 29 (App. D. C. 1939), aff’d, 311 U. S. 72 
(1940): Substantial evidence “must be such as a reasonable mind would accept, though 
other like minds would not do so... The reviewing court cannot reweigh the evidence 
in scales which a trial court would use in deciding whether to admit it. We are required 
to sustain the Board’s findings, if reasonable minds, unhampered by preconceptions derived 
from the technical law of evidence, would differ as to conclusions to be drawn from the 
evidence presented...” 

32. See, also, State Board of Funeral Directors & Embalmers v. Cooksey, 3 So. (2d) 502 (1941) 
(license revocation proceedings; Supreme Court reversed Chancellor, who had set aside 
Board’s order, which rested upon conflicting evidence); Great Southern Trucking Co. v. 
Douglas, 3 So. (2d) 526 (1941) (“Where a statute confers upon an administrative Board 
or Commission or officers, administrative authority and duties of a quasi judicial nature, 
and where as in this case the statute provides that the orders, rules and regulations duly 
made by such administrative boards, commissions, or officers shall be prima facie reason- 
able and just or proper to be made under the authorizing statutes, such rules, orders and 
regulations so duly made will not be quashed on a common law writ of certiorari, when 
the proceedings by such board, commission or officers are within the authority conferred 
and are substantially as authorized or required by controlling law, and there is ample 
legal evidence in the record as properly made to sustain the findings, and no law is violated 
in the making er enforcement of such rules, orders or regulations. In proceedings on 
certiorari the petitioner has the burden of showing that the order, rule or regulation ccm- 
plained of is illegal or unauthorized or does not accord with the essential requirements 
of the law controlling the particular matters being reviewed’’). 

33. See E. B. Stason, “Substantial Evidence” in Administrative Law (1941) 89 U. of. Pa. L. 
Rev. 1026. 

34. See, for an explicit formulation of the scope of review under this rule, Matter of New 
York State Labor Relations Board v. Stork Restaurant, Inc., 282 N. Y. 256, 26 N. E. (2d) 
247 (1940); and see also Norris v. Industrial Commission, 90 Utah 256, 61 P. (2d) 413 
(1936); National Labor Relations Board v. Bradford Dyeing Association, 310 U. S. 318 
(1940). 
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precisely this aspect of the matter, namely, that the reviewing court should see the case 


whole, rather than limiting its reading of the record to the evidence on either one side 
or the other.25 


Nor does the substantial evidence rule impair the court’s ability to review and revise 
mistaken, misguided, or whimsical administrative action. A ease in point is Tamiami 
Trail Tours, Inc. v. Florida Railroad Commission, 128 Fla. 25, 174 So. 451 (1937). In 
that case the Commission had denied a certificate of public necessity and convenience 
in the face of a very strong and essentially uncontroverted showing by the petitioner. 
On certiorari, the court found that the Commission had departed from the basie require- 
ments of law by failing to act on the evidence adduced by the petitioner. Accordingly, 
it quashed the order denying the certificate and, in effect, remanded the case to the 
Commission for further proceedings not inconsistent with the opinion. 


It may be added in passing that the court’s disposition of this case exhibits the 
nice sense of balance which has been evident in its whole approach to administrative 
proceedings. The court might have been tempted in the first instance to enter the final 
order which it thought appropriate; that is, it might have so phrased its command as 
to compel issuance or denial of a certificate of public convenience and necessity, as 
it saw fit. But if it experienced this temptation, it resisted it, for it recognized that 
the legislature had committed to another tribunal the authority to decide these matters. 
The court appreciated the distinction between reviewing administrative decisions and 
rendering administrative decisions.%¢ 


Conclusion 


We have but recently passed through a period when the administrative ageney was 
regarded as an exotic growth upon our system of law.27 Some segments of the legal 
profession, including some of the judges, harbored toward the administrative process 
as a whole a deep animosity—which, it is only fair to add, still exists in some quarters 
today. Enlightened judges and lawyers have, however, come to realize that the adminis- 
trative agencies are performing essential duties, the completion of which is basie to 
accepted governmental aims. The procedures called for by these tasks may differ from 
those of a more accustomed form. There may still be room in many instances for 
improvements in personnel and for development of polished traditions. Such defects 
as may exist are remediable; they do not warrant denunciation of the administrative 
process as such. Clear-seeing jurists appreciate that hostility between judicial and 
administrative tribunals can produce only public detriment.2* The task of our time is 
not to hamstring public administration, but to encourage its developing perfection. 
The objective is not to clamp upon the administrative process a constricting code of 
formalism, but to appraise the varying needs of different administrative functions, so 
that each may fulfill its underlying public purposes. 


As I read the decisions of the Florida Supreme Court in these recently past years— 
years of particularly rapid movement in the field of administrative law—I feel that 


35. See cases cited supra note 32. And see also the following recent cases, influenced by 
particular statutory provisions: City of St. Petersburg v. Mosedale, 1 So. (2d) 878 (1941); 
Firestone Auto Supply & Service Stores v. Bullard, 141 Fla. 282, 192 So. 865 (1940); Cone 
Bros. Contracting Co. v. Massey, 198 So. 802 (1940); Sweat v. Allen, 200 So. 348 (1941); 
Dixie Laundry v. Wentzell, 200 So. 860 (1941). 

36. Compare, semble, Federal Communications Commission v. Pottsville Broadcasting Co., 
309 U. S. 1384 (1940); Helvering v. Rankin, 295 U. S. 123 (1935); Federal Trade Commission 
v. Algoma Lumber Co., 291 U. S. 67, 73 (1934). 

37. See Gellhorn, Federal Administrative Proceedings (1941) c. I, for a summary of expansion 
of the administrative process in this country and a reflection of some of the public 
attitudes toward it. 

38. Compare James Hart, Judicial Review of Administrative Action: A Thesis (1941) 9 Geo. 
Wash. L. Rev. 499; Reuben Oppenheimer, The Supreme Court and Administrative Law, 
1936-1940 (1941) 5 Md. L. Rev. 231, 274-279. 
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the court understandingly reflects the contemporary trend. It wisely appreciates that 
the responsibilities of government are not lodged solely in the judiciary. It exhibits 
a tolerant understanding of processes other than its own. While vigorous to restrain 
injustice, it recognizes that sincere men may sometimes reasonably differ in their judg- 
ments; and when this occurs, there is no room for condemnation. In sum, its convietion 
seems to me to be that which Mr. Chief Justice Stone has well stateds7>— 


“Court and agency are the means adopted to attain the prescribed 
end and so far as their duties are defined by the words of the statute, 
those words should be construed so as to attain that end through 
coordinated action. Neither body should repeat in this day the mistake 
made by the courts of law when equity was struggling for recognition 
as an ameliorating system of justice; neither can rightly be regarded 
by the other as an alien intruder, to be tolerated if must be, but never 
to be encouraged or aided by the other in the attainment of the 
common aim.” 


39. United States v. Morgan, 307 U. S. 188, 191 (1939). 


PRIVITY IN TORT ACTIONS 


By PAUL RITTER 
of the Jacksonville Bar 


HOLMES, J.:—“The common law is not a brooding omnipresence 


in the sky,but the articulate voice of some sovereign that can be 
identified * * * 1 


“Books written about any branch of the common law treat it as 
a unit, cite cases from this court, from the Cireuit Court of Appeals, 
from the State courts, from England and the Colonies of England indis- 
criminately, * * * according to the writer’s notions of a single theory. 
It is very hard to resist the impression that there is one august corpus 
* * * But there is no such body of law.’ 


WIGMORE: * * * “the superficial products of hasty hack-writers, 
callow compilers, and anonymous editors, are given equal consideration 
with the weightiest names of true science. The reliance upon anonymity 
is always a mark of literary and juristie erudity. 


“The progressive development of law by analysis and construction 
is stifled.” 


By accepting the generalities of popular compilations based on collections of single 
instanees from foreign jurisdictions, and apparently not considering relevant Florida 
authorities, the Supreme Court has permitted an artificial and outmoded dogma to slip 
into our law. I refer to the now discredited doctrine,* created a century ago by the 
unimaginative logie of the English Exchequer Barons, that in an action of tort based 


1. Southern Pacific Co. v. Jensen, 244 U. S. 205, 218 (1916). 

2. Black & White Taxicab Company Case, 276 U. S. 518, 532 (1927). 
3. 1 Wigmore on Evidence (3rd Ed.) 243. 

4. Bohlen: Fifty Years of Torts, 50 Haw. L. Rev. 1225, 1232-4 (1937). 
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on facts arising from contract, plaintiff cannot recover unless he is in privity with 
defendant.5 


The Florida decision I mentioned is Sickler v. Indian River Abstract & Guaranty Co.‘ 
There a land owner bought an abstract covering his land from the abstract company; 
relying on the abstract as showing good title, plaintiff loaned money to the land owner | 
and took a mortgage on the land covered by the abstract; because of a pre-existing 
recorded mortgage, which the abstract company negligently omitted from the abstract, 
plaintiff’s mortgage was worthless and his investment lost. Held that, since there was 
no privity of contract between plaintiff and the abstract company, the latter was not 
liable to plaintiff for its negligence. 


The court merely said that the liability of an abstractor does not sound in tort, 
but must be founded on contract, and does not extend to one not a party or privy to 
the employment of the abstractor; and this especially where the abstractor has no 
knowledge that persons other than the one ordering the abstract will rely on it. No 
Florida authorities are mentioned, and the only reason given by the court for its view 
is that some foreign courts have so held, and that such has been stated to be “the general 
rule’ by several popular anonymous compilers of the laws of all the states thrown 
together in one heap.’ 


The most obvious fallacy underlying the decision mentioned is the fact that the 
so-called doctrine of privity, as applied in that case, has been definitely repudiated in 
Florida. A case right in point is Ferry Pass Shippers & Inspector’s Assn. v. Pensacola, 
Iumber Co.* In that case the declaration quoted in the opinion shows that defendant, 
a timber inspector, received lumber from the owner, inspected same and issued an inspec- 
tion certificate to said owner; the owner exhibited the certificate to plaintiff, who, in 
reliance on the specifications therein, bought the lumber; the lumber turned out to be 
less valuable than the certificate indicated; held that defendant was liable to plaintiff 
in tort for negligence in inspecting and certifying the lumber. The court specifically 
mentioned that defendant raised the point that there was no privity between it and 
plaintiff; the court did not consider the point even worthy of explahation, but correctly 
put the decision on its true basis. The court said: 


“« * * * the action is based upon the theory that the defendant 
who was engaged in the business of measuring and inspecting timber 
for the public for hire, * * * for the use of the public in purchasing 

. and selling timber, did so negligently and carelessly prepare the speci- 
fications * * * that the plaintiff who purchased the timber according 
to said specifications and relied thereon, was injured thereby. * * * 


“In undertaking to serve the public in the capacity stated the 
defendant corporation assumed a relation to members of the public 
out of which the law raised a duty to exercise due care and skill in 
making the inspections, * * * and if such duty is negligently per- 
formed, resulting injury creates a liability in damages.” 


The question of whether privity between plaintiff and defendant is necessary in the 
type of action under consideration was gone into in Mugge v. Tampa Waterworks Co., 
and the court held it is not. There defendant had a contract with the city to furnish 


5. BARON MAULE: “ * * * an action of contract cannot be maintained by a person who 
is not a party to the contract; and the same principle extends to a tort arising out of a 
contract.” Tollit v. Sherstone, 5 M & W 283, 151 Eng. Reprint 120 (1839). 

. 142 Fla. 528, 195 So. 195 (1940): Terrell & Thomas, J. J., not participating. 

1 Am. Jur. 170, par. 27; 1 R. C. L. 95, 96; 1 C. J. 368, 369; and 1 C. J. S. 389. 

. 65 Fla. 313, 61 So. 639 (1913). 

. 52 Fla. 371, 42 So. 81 (1906); see also Woodbury v. Tampa Waterworks Co., 57 Fla. 243, 
49 So. 556 (1909). 
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sufficient water for the latter’s fire mains; plaintiff’s house burned because defendant 
did not have enough water or pressure in the mains for the city fire department to 
put out the fire; it was held that plaintiff could recover from defendant for its negligence 


in letting the water get too low, and the fact that there was no privity between them 
was held no defense. 


In Banfield v. Addington the court cited the waterworks cases with approval and 
made further explanation of the theory of tort actions based on facts having their 
inception in contract: “ * * * in such eases the contract is considered mere inducement, 
creating the state of things which furnishes the occasion of the tort, but not the basis 
for recovery for it, and in all such cases the remedy is an action ex delicto on the case.” 
* * * “for injuries resulting from the unskillful or otherwise negligent performance of 
a thing agreed to be done, an action ex delicto will lie.” * * * 


A great deal was said about the defendant being engaged in a “public calling” in 
the Tampa Waterworks cases, supra, and to those who would seek a distinction of those 
cases on that point, I say: first, that such “apologetic phrases” as “public calling” do 
not count for much in the present day ;"' and second, that, if symbolism is necessary, the 
abstract business has been made a “public calling” by statute in Florida.‘2 


From the court’s remarks in the Sickler case about the abstract company not having 
notice of plaintiff’s reliance on the abstract I infer a slight intimation that the result 
might have been different there if plaintiff had alleged such notice. Such talk evades 
the realities of the situation. The abstract company was bound, as a matter of course, 
to know that plaintiff, or someone in his situation, was going to rely on the abstract. 
People don’t buy abstracts for their literary value, or as a matter of confidential infor- 
mation. When a land owner buys an abstract he does so for the purpose of showing 
a marketable title to a buyer or mortgagee; if he weren’t intending to sell or mortgage, 
he simply wouldn’t have any need for the abstract. Every abstractor knows this and 
he consequently knows that the owner is getting the abstract for somebody besides himself 
to rely on. This sort of thing is familiar enough to require judicial notice. I quote 
the language of the Indiana Court because it states so clearly what we all know as a 
matter of common sense: “It is very well known that the owner of real estate seldom 
incurs the expense of procuring an abstract, * * * except for the purpose of thereby 
furnishing information to some third person or persons who are to be influenced by 
the information thus provided.’ 


I fully realize that when a person does no more than breach a contract, as for instance, 
where one doesn’t pay money as agreed, he is not, merely because of such breach, liable 
to one not in privity; such a case would be a breach of contract and nothing more. 
However, the abstractor who misses a recorded mortgage does something more than 
breach a contract; such an omission is a neglect to exercise the care that his calling 
requires; that is what makes the thing a tort. The situation would not have been 
different in the Sickler case, if the abstract had been furnished gratuitously, and there 
had been no contract for it. 


The idea mentioned in the Sickler case that actions against abstractors must necessarily 
be for breach of contract has been considered by the world’s foremost authorities on 
contracts and rejected. Professor Williston says: “These cases (actions against 
abstractors) would seem more properly treated as raising simply a question of liability 
for negligence.’'4 


10. 104 Fla. 661, 668, 140 So. 893 (1932). 

11. Miami Laundry Co. v. Laundry Board, 134 Fla. 1, 183 So. 759 (1938); Holmes J. in Tyson 
v. Banton, 273 U. S. 418, 445 (1926). 

12. 7493 C. G. L. Fla. 1927: “upon a like footing with that of common carriers.” 

13. Brown v. Sims, 22 Ind. Auu. 317, 53 N. E. 779, 72 A. S. R. 308 (1899); also Dickle v. Abstract 
Co., 89 Tenn. 431, 24 A. S. R. 616 (1890). 

14. 2 Williston on Contracts (Rev’d. Ed.) 1158-9, Sec. 102; see also 5 id. 4220-4. 
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That the courts all over the country'® should have fallen hook, line and sinker for 
the proposition that an abstractor is not liable except to persons in privity well illus- 
trates one of Mr. Justice Holmes’ famous observations: “It is one of the misfortunes 
of the law that ideas become eneysted in phrases and thereafter for a long time cease 
to provoke further analysis.”'s 


The ease at the root of the so-called privity doctrine as to abstractors is National 
Savings Bank v. Ward.” Although that case involved a certificate of a lawyer as to a 
title (and might have been decided as it was because of the confidential relation) it 
denied liability beeause of lack of privity, and has been relied on ever since in most 
of the cases involving privity of abstractors. Such were the cases relied on in the 
Sickler case. The authorities blindly following the Ward case probably have not been 
conscious of its shaky foundations. In the first place three of the justices dissented in 
that case.* They said: “if a lawyer, employed to examine and certify to the recorded 
title of real property, gives his client a certificate which he knows or ought to know 
is to be used by the client in some business transaction with another person as evidence 
of the facts certified to, he is liable to such other persons * * * for any loss resulting 
from his failure to find on record a conveyance affecting the title, which, by the use of 
ordinary eare and skill, he might have found.” . 

The majority in the Ward case relied on the celebrated case of Winterbottom v. 
Wright.2 In that case the Exchequer Barons held that a mail coach driver injured 
by a defectively manufactured wheel of the coach did not have a cause of action against 
defendant who sold the coach to the Postmaster General, there being no privity between 
the driver and the vendor. The best reasons the Barons could offer for their decision 
was the relentlessly artificial logic for which that generation of English judges was 
famous, and the fear that a contrary holding “might be the means of letting in upon 
us an infinity of actions.” 


The most notable single achievement in Judge Cardozo’s career was the well known 
case of MacPherson v. Buick Motor Co.,2° and the outstanding feature of that case was 
its frank repudiation of Winterbottom v. Wright, which was held unsound and out of 
place in modern society. In view of that devastating exposure of the unsoundness of 
the privity doctrine it seems strange to me that the Winterbottom ease, or the eases 
generated by it, should be followed at all today. Glanzer v. Shephard, another of 
Cardozo’s brilliant works, also refuses to apply the privity notion to a situation closely 
akin to that of an abstractor; that was the case of a public weigher, hired by a seller, 
whose negligence caused injury to a buyer not in privity. Cardozo made observations 
clearly applicable to the abstract cases: ““We do not need to state the duty in terms of 
contract or of privity. Growing out of contract, it has none the less an origin not 
exclusively contractual. * * * the bounds of duty are enlarged by knowledge of a 
prospective use.” 


Even in the early days the courts saw the injustice of blindly following Winterbottom 
v. Wright, and refused it recognition in cases involving articles that could be called 
inherently dangerous,?? and it looked at one time like this exception was going to generate 
a rule applicable to all cases regardless of the surface nature of the article involved, 


15. See note 7; also annotations: 34 A. L. R. 67; 68 A. L. R. 375; 1 Ann. Cas. 755. 

16. Hyde v. U. S., 225 U. S. 347, 391 (1912). 

17. 100 U. S. 195 (1879). 

18. Waite, C. J.. and Swayne & Bradley, J. J. 

19. 10 M & W 109, 152 Eng. Repr. 402 (1842). 

20. 217 N. Y. 382, 111 N. E. 1050, L. R. A. 1916 F, 696 (1916). 

21. 233 N. Y. 236, 1385 N. E. 275, 23 A. L. R. 1425 (1922). 

22. Thomas v. Winchester, 6 N. Y. 397, 57 Am. Dec. 455 (1852); Heaven v. Pender, 11 Q. B. D. 
503 (1883); and the doctrine didn’t even get recognition in Nickerson v. Thompson, 33 Me. 
433 (1851), involving a fish inspector; and see Bishop v. Weber, 139 Mass. 411, 52 A. R. 
715 (1885); Secs. 357 & 378 Res. Torts; Necker v. Harvey, 49 Mich. 517 (1883). 
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whether a bottle of poison or a certificate.22 However, the judges were soon back in 
their habit of drawing artificial distinctions.2¢ In the cases cited above Judge Cardozo 
has clearly shown the fallacy of such distinctions. We have also seen in other branches 


of law the futility of trying to make distinctions depend on whether the surface nature 
of a thing is harmful or not.?s 


The Supreme Court of Texas has recently called the privity doctrine “a narrow 
legalistic view.26 Professor Bohlen, our greatest authority on torts, has spoken in favor 
of abandoning the doctrine.’ 


Since title insurance has largely taken the place of abstracts in our conveyancing, 
it is not likely that the Sickler case will be the result of much injustice in that quarter. 
However, it should not be permitted to spread to other fields. It is contrary to earlier 
Florida authority, unrealistic, based on a line of foreign cases whose foundations were 
untenable to begin with, and now discredited by the best legal thought of the country. 


23. Cann v. Willson, 39 Ch. Div. 39 (1888). 

24. Lord Bowen: the law “does not consider that what a man writes on paper is like a gun 
or other dangerous instrument.” Le Lievre v. Gould, 1 Q. B. D. (1893), 491. 

25. Hammer v. Dagenhart, 247 U. S. 251 (1918); U. S. v. Darby, 312 U. S. 100 (1941). 

26. U.S. Pipe & Foundry Co. v. Waco, 130 Tex. 126, 108 S. W. (2) 432 (1937). 

27. See note 4. 


LAWYERS AND TIRE RATIONING 


The tire rationing program will hit lawyers very severely. Surveys conducted by 
various state highway departments show that the average annual mileage of a lawyer is 
12,898 miles; of a physician 12,932 miles; of insurance and real estate salesmen 12,618 
miles; and traveling salesmen 18,791 miles. In view of the facet that many attorneys 
live at great distances from the county seat, the rationing program will make it very 
difficult for such lawyers to serve their clients in as prompt a fashion as at present. 
It is to be hoped that bar associations will be in a position to bring about a proper 
allocation of tires to attorneys with offices at unusual distances from the court house. 
Certainly such lawyers should be able to obtain tires just as much as physicians who 
are given a favored rating under the regulations. A man’s health frequently depends 
upon the state of his pocketbook, and lawyers should be able to lend the maximum of 
service to their clients in order to maintain the morale on the home front at the highest 
possible point. 


Let our object be our country, our whole country, and nothing but our country. And, 
by the blessing of God, may that country itself become a vast and splendid monument not 
of oppression and terror, but of wisdom, of peace and liberty, upon which the world may 
gaze with admiration forever. 


—Daniel Webster 


“The nation with the greatest moral power will win. Of that are born armies and 
navies and the resolution to endure. 


Have faith in the moral power of America. It gave independence under Washington 
and freedom under Lincoln. Here, right never lost. Here, wrong never won. 


However powerful the forces of evil may appear, somewhere there are more powerful 
forces of righteousness. Courage and confidence are our heritage. Justice is our might. 
The outcome is in your hand, my fellow American; if you deserve to win, the Nation 
cannot lose.” 


—Calvin Coolidge (1928) 
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Editorial 


HOW THE PUBLIC REACTS — 


An editorial in the Liberty magazine developed this thought which 
shows how a class may be condemned in the minds of the public by the act 
of a single individual. 

A banker was sent to jail. 


He had taken the money of trusting depositors and used it to cover 
his personal gambling operations in the stock market. More than a million 
dollars of other people’s money had been stolen by a highly respected pillar 
of society. 

And some people said: ‘“There’s a banker for you! That’s what the 
President meant when he talked about economic royalists. All bankers 
are thieves, only some of them don’t get caught.” 


A labor-union leader used his position as head of a great union to 
threaten strikes against a whole industry. If the leaders of the industry 
would pay him enough, he would call off the strike. By this kind of ex- 
tortion the labor leader had put more than a million dollars into his pocket 
before he was exposed and sent to prison. 


And some people said: “There’s a labor leader for you! They are 
all crooks with penitentiary records and they’re robbing everybody, only 
some of them don’t get caught.” 

Not all bankers and not all labor-union leaders are criminals. Most 
of them are ordinary, everyday Americans with a little more ability than 
the average, perhaps with a little more patience, industry, and persever- 
ance by which they have been able to lift themselves up to positions of 
power. The great majority of bankers and of labor-union leaders are 


honest men, earnest men, not economic royalists on the one hand, not 
racketeers on the other.” 


A lawyer goes bad. He defaults -- misuses the confidence of his client 
or the Court. He makes the headlines and some people said: “There’s a 
lawyer for you! They are all liars and untrustworthy. 


Not so. Most lawyers are highclass men with more than average 
education and ability. They have to work hard for what they get. They 
are honest, trustworthy and patriotic. No profession can show a better 
record of honesty and fine leadership, though a small fraction of one per- 


cent of the total creates a false impression on the public and brings down 
blame on all. 


‘ 
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ANNUAL CONVENTION—HOLLYWOOD BEACH 
HOTEL 


MESSAGE FROM PRESIDENT MILAM 


Our Convention this year may be the last of its kind for some years to come. 
Lawyers in a steady stream are flowing into the armed forces and other branches of 
defense activity. Mostly they are the young men who have been so active in the Bar 
Associations and so faithful in attending and enlivening the Conventions. By next 
year the whole war activity will be in full swing, a very large number of the lawyers 
will be in service, even civilian transport may be radically curtailed, and conventions 
may be discouraged. No such condition exists now. There is no reason why we should 
not have a great meeting. 


One thing alone would make the gathering worth while: Dean Roscoe Pound has 
accepted our invitation to come down and address the Convention. Probably no one 
in the legal profession in America, or anywhere, can speak to lawyers with more interest 
and authority. Another thing will make this Convention memorable: Mr. Walter P. 
Armstrong, President of the American Bar Association, will attend and speak. He is 
really a magnificent speaker and has a message of the greatest interest to lawyers. 
Other speakers of interest and renown will be in attendance. 


As usual, the first day, April 23rd, will be devoted to the Conference of Bar Dele- 
gates. On the two convention days it is planned te complete the work by 1:30 P.M. 
so that the afternoons may be devoted to golf, bathing, fishing, recreation; or better 
still, to informal gatherings and discussions and to the cultivation of the good comradeship 
that exists so strongly in our profession. <A special time in the morning program will 
be allotted to the Junior Bar. 


Remember the place—Hollywood Beach Hotel. It is the general opinion that this 
is the ideal place for the holding of our Convention. Everything is under one roof; 
the service, as always, will be excellent. The rate per day ($6.00 minimum) covers 
not only room and meals, but the afternoon and evening dances, the banquet Saturday 
night, bathing facilities, green fees for the golf course, and so forth. Really we should 
have a most successful Convention. 


If the use of the rail and bus lines is not convenient, do not let the tire situation 
prevent you from coming. Let four or five get together from one town and come over 
in one car. And let’s make this Convention one grand success. 


....the right of peaceable assembly and of petition, and by article Fifth of the Con- 
stitution, the right of amendment, is the Constitutional substitute for revolution. Here 
is our Magna Carta not wrested by Barons from King John, but the free gift of states to 
the nation they create... 


—Abraham J.incoln 
ANNUAL CONVENTION, HOLLYWOOD BEACH HOTEL, APRIL 23rd, 24th and 25th, 1942. 
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MINUTES BOARD OF GOVERNORS, JANUARY 17, 
1942, JACKSONVILLE, FLORIDA 


The Board of Governors of the Florida State Bar Association met in Jacksonville 
at 8:30 o’clock on January 17th with the following present: Robert R. Milam, president; 
Ed R. Bentley, exeeutive secretary; Warren Jones, Millard Caldwell, John Dickinson 
and J. Thomas Gurney. 


The following new members were elected: F. T. Haskins, Julian C. Calhoun, E. A. 
Bosarge, J. Niel Ferguson, Willard Ayres, Allen E. Walker, W. F. Bevis, H. G. Jones, 
E. M. Knight, Don Register, Lamar B. Dozier, R. B. Huffaker, J. P. Marchant, Walter 
W. Woolfolk and J. R. Clements. 


The Executive Secretary submitted the auditor’s report of the finances of the 
Association for that portion of the year 1941 following the creation of the Executive 
Secretaryship. The audit was ordered printed in the Law Journal. 


The Board of Governors went on record as expressing appreciation to George P. 
Garrett for the fine work which he has done in successfully completing the projects 
whereby the Florida Annotations for the Restatement of the Law have been prepared 
and are now being published. Mr. Garrett was requested to keep in touch with this 
work and if and when it is possible to create a new project on the same basis to annotate 
other subjects of the law, he report to the Board of Governors. 


The matter of Circuit Institutes was discussed and the problem left in the hands 
of the President with full power to act. 


The following resolution was offered and adopted: 


“WHEREAS the Dade County Bar Association has made an outstanding 
contribution to the Bar of Florida in bringing to Miami the Practicing 
Law Institute for the month of January, 1942, whereby the lawyers 
of Florida will be given the opportunity of a week’s concentrated study 
under experienced and trained practitioners of the law. 


NOW, THEREFORE, BE IT RESOLVED that the Florida State 
Bar Association extend its grateful appreciation to the Dade County 
Bar Association for this constructive contribution to the legal profession.” 


After considerable discussion of the desirability of either creating committees or 
sections on Administrative Law and Federal Taxation, either separately or as a joint 
body, the decision was reached that the president should investigate the matter and 
make a further report to the Board of Governors. 


The following resolution was offered and unanimously adopted: 


“WHEREAS, President Robert R. Milam in an article in the January 
issue of the Florida Law Journal entitled “We Accept the Challenge” 
has expressed the thought and determination of the lawyers of Florida, 
both individually and collectively ; 


AND, WHEREAS, the lawyers in all ages have contributed their 
abilities in every crisis and are determined that this war thrust upon 
their country shall be won by us and our democratic institutions pre- 
served ; 


NOW, THEREFORE, BE IT RESOLVED tkat we tender to the 
United States Government and its various Departments the unstinted 
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service of the Bar of Florida to work in whatever capacity they can best 
contribute to the winning of this war and place themselves individually 
and as a group subject to the orders of the Government; 


RESOLVED that a copy of this resolution be furnished the Department 
of Justice and the Departments of War and Navy.” 


The question of the diploma privilege in Florida was discussed and referred to 
the President and Executive Secretary for further study, with a request that a report 
be made at the next meeting of the Board of Governors. 


President Milam reported that the Convention Program was practically completed. 
The Executive Seeretary was instructed to publicize travel to the Convention with an 
idea of getting chartered busses, pullman ears and cooperating groups to travel together 
in order that tires might be conserved and at the same time promote the attendance at 


the Convention. 


BOOK REVIEW 


“SPANISH LAND GRANTS IN 
FLORIDA” 


“Spanish Land Grants in Florida” in 
five volumes, were translated, condensed 
and alphabetized by a WPA researeh unit. 
An explanatory list of officials whose 
names appear frequently and an aceumu- 
lative index giving a list of clain.ants, per- 
sonal names, and places, appear in all 
volumes. Volume five lists confirmed land 
grants from S to Z and like the others it 
contains a glossary and an_ introduction 
explaining the translating and_ briefing. 


The original documents from which the 
translations were made are a part of the 
archives received from the Spanish govern- 
ment at the tin.e the United States acquired 
Florida. These papers were used by the 
United States Land Commissioners in de- 
termining the legality of claims to land in 
the Territory of Florida. They are now 
stored in a vault in the State Department 
of Agriculture at Tallahassee. 


At the instigation of a group of lawyers 
and historians, the Florida WPA agreed 
to make the Spanish land grant documents 
available in English. After months of ted- 
ious research work, which was directed by 
competent authorities in Spanish and law, 
the old land grants were translated and 
condensed into sin.ple, understandable Eng- 
lish. 


Daniel H. Redfearn, Miami attorney and 
chairman of the State Library Board, of- 


ficial sponsor of the project, said, “this 
material is rich in historical value. The 
introduction gives the necessary background 
for the understanding of the subject matter 
and for the use of the books; the gist of 
the laws under which was granted by Eng- 
lish and Spanish governments; and the 
difficulties experienced by commissioners 
and courts in arriving at decisions. There 
are also lists of the English and Spanish 
governors from 1763 to 1821 and a list of 
the surveyors for the same period,’ Mr. 
Redfearn continued. 


Mr. Redfearn further stated that already 
two Florida lawyers had reported clearing 
up titles to land through information given 
in the publication on Spanish land grants. 
When it is considered that these titles had 
been in dispute for nore than 120 years, 
this creditable piece of work is quickly 
appreciated, he said. 


In giving the background of the period 
which brought about the Spanish land 
grants, Mr. W. T. Cash, State Librarian, 
one of the state’s leading historians, related 
how the United States Land Commissioners 
had sat in St. Augustine and Pensacola, 
examining land claims, hearing witnesses 
and passing judgment. Congress passed 
perhaps a dozen laws on the subject and 
the superior courts of Florida and the 
United States Supreme Court finally dis- 
posed of all remaining Spanish land claims. 
Florida State Library Board, distributors. 
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TREASURER’S REPORT OF THE FLORIDA STATE 
BAR ASSOCIATION 


FEBRUARY 15, 1941 TO DECEMBER 31, 1941 


RECEIPTS 
Received from John Dickinson, Secretary-Treasurer, Feb. 15, 1941 ______ $ 530.36 
Received from sale of Federal Savings & Loan stock -----_______________ 3,500.00 
1942 Dues 1 @ $3.00; 6 @ $5.00 -_---_-_-_---____-_- 33.00 
Partial year Dues—6 @ $2.50; 30 @ $1.50 ~_--_--____ 60.00 
997.50 
Supreme Court Contribution on Code of Ethies _---__-- 30.00 
TOTAL DEPOSITS SINCE FEBRUARY 15, 1941 _________- $11,101.43 
DISBURSEMENTS 
Executive Geeretary Salary 3,666.63 
Expense of the President’s Office ~--------_---.--.--_ 477.83 
49.50 
Bank charge and Bad Cheeks 21.50 
50.00 
36.00 
464.95 
Executive Secretary Traveling Expenses ---..---------- 477.30 


Office Furniture & Equipment Purchased 
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Postage & Law Journal Permits -_---.-.-------------- 233.10 
Miscellaneous, Law Journal --.--.-..-..-------------- 99.67 
BANK BALANCE, DECEMBER 31, 1941 -_------------ $ 1,535.16 


Florida State Bar Association 
Gentlemen: 


In accordance with your instructions I have made an audit of the receipts and 
disbursements of the Florida State Bar Association from February 15, 1941, to December 
31, 1941, inclusive. 

All disbursements are covered by cancelled checks, with invoices for purchases. 
All receipts are represented by duplicate deposit slips and entries on the membership 
card. It has been impossible to check every check from the source of payment on dues 
and other receipts. 


I hereby certify that the accounting as reflected in the schedule of receipts and 
disbursements above is correct. 


Respectfully submitted, 
Chas. H. Williams, Public Accountant 


Florida State Bar Association 
Gentlemen : 


Attention is called to the fact that the foregoing is a report from February 15, 1941, 
to December 31, 1941, inclusive. Mr. John Dickinson was Seeretary-Treasurer through 
February 14, 1941. 


CONSOLIDATED TOTALS FOR FULL YEAR OF 1941. 


Journal Receipts to February 14, 1941 __---__--__--__- 120.00 
Other Receipts to February 14, 1941 ~--_----_--__--_- 149.25 


Receipts under Executive Secretaryship 
since February 15, 1941 


Association Expense January 1, 1941 to February 14,1941 755.86 
Journal Expense January 1, 1941 to February 14, 1941 __ 649.84 


Expenditures since Executive Secretaryship ------------ 9,566.27 
$10,971.97 
BALANCE $ 1,535.16 


Attention is further calied to the fact that the office was maintained in Tallahassee 
from February 15, 1941, to July 15, 1941, after which the office was moved to Lakeland. 
The average monthly expenditures in Tallahassee were $1,389.40. The average expendi- 
tures since removing the office to Lakeland have been $610.21. 


ED R. BENTLEY, 
Executive Secretary 


ANNUAL CONVENTION, HOLLYWOOD BEACH HOTEL, APRIL 23rd, 24th and 25th, 1942. 
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THE JACKSONVILLE BAR ASSOCI- 
ATION met on February 5th and heard 
Chief Justice Armstead Brown who dis- 
cussed simplifying and making more direct 
the administration of justice. He favored 
conservatism and careful consideration be- 
fore making any drastic changes in Florida 
procedure. 

Justice Brown was introduced by Judge 
Louie W. Strum. The Justice also an- 
nounced that the revised rules for practice 
in the Supreme Court will come from the 
printer in just a few days. These changes 
he said were made on the suggestion of the 
Florida State Bar Association and were 
prepared by a committee headed by George 
C. Bedell of the Jacksonville Bar. 


ST. LUCIE COUNTY BAR ASSOCIA- 
TION met on January 31st and heard 
State Attorney Angus Sumner on the 
parole and probation setup in Florida. 


Judge Tom Conely of Okeechobee was a 
guest at the meeting. 


THE ST. PETERSBURG BAR ASSO- 
CIATION installed its new officers on 
January 14th as follows: Lincoln C. Bogue, 
president; H. L. Peterson, vice-president ; 
George Saltsman, secretary; and Harry E. 
Black, treasurer. 

Austin Richardson, former president, was 
in charge of the ceremonies. Dr. Roscoe 
D. Cummins, Chairman of the Civil Pro- 
tection Division of the St. Petersburg De- 
fense Council and L. C. Brown, chief air 
warden, were speakers at the meeting. 
Guests included Lt. Major L. Perry, former 
juvenile judge and now with the Intelli- 
gence Division, and Cireuit Judge T. Frank 
Hobson. 


THE ST. AUGUSTINE BAR ASSOCI- 
ATION met on January 15th and heard 
George C. Bedell, well known Jacksonville 
attorney and one of the charter members 
of the Florida State Bar Association. T. 
Rogero Mickler is president. 


THE PASCO COUNTY BAR ASSO- 
CIATION has elected new officers as fol- 
lows: Arthur L. Auvil, president; W. Ken- 
neth Barnes, vice-president; George C. 
Dayton, secretary-treasurer, and J. Don 
Geiger and T. H. Getzen as members of 
the executive committee. 


a 


THE PALM BEACH COUNTY BAR 
ASSOCIATION has elected Culver Smith 
as president who has announced a long 
list of standing committees. 


The Association at its meeting on Jan- 
uary 23rd voted to invest in defense stamps 
and bonds. 


THE VOLUSIA COUNTY BAR AS- 
SOCIATION has named David L. Black 
of Daytona Beach as president with D. C. 
Hull first vice-president; C. Winston Smith 
of New Smyrna Beach, second vice-presi- 
dent; Curtis Gardner, Daytona Beach, as 
secretary-treasurer. In addition to the above 
named officers the following are members 
of the executive committee: Horace D. 
Reigle, Lewis F. Law, Roger West, Tom 
Cobb of Daytona Beach and Sidney Taylor 
of DeLand. 


Notify Journal of Change 
of Address 


It is requested that members of the Bar 
notify the Law Journal at Lakeland when- 
ever they change their address. Failure 
to do so brings a card from the post office 
which cost two cents apiece. One mail 
brought $1.28 due postage, 43 of these were 
from Jacksonville, 31 of them were moving 
from one room to another in the same 
building, or no room number had been 
given on the original address. The same 
mail brought 20 from Orlando changing 
from one post office box to another. In 
the course of a year this amounts to con- 
siderable and cooperation of the members 
is respectfully requested. 
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Regional Conference of 
ABA Great Success 


The regional Conference of the Amer- 
ican Bar Association was regarded as a 
distinct success. Ninety-nine lawyers were 
in attendance, 74 of these being from 
Florida which shows the great interest of 
Florida lawyers in the organized bar. There 
were attorneys present from Alabama, 
Georgia, Texas, New Jersey, Chicago, Kan- 
sis, New York, North Carolina and Maine. 


President Walter P. Armstrong, of the 
American Bar Association, made a ringing 
challenge to the organized bar to contribute 
to the victory of the allied forces resisting 
aggression, 

An address was heard from Tappon Greg- 
ory, Esq., Chicago, member of the Com- 
mittee on National Defense, but perhaps 
the highlight of the meeting was an address 
by George H. Haight, Esq., on the subject 
of the “Bill of Rights Today.” The noon 
luncheon heard a memorable address by 
Judge John J. Parker on the subject “Im- 
proving the Administration of Justice.” 
The afternoon session was given over to 
shop talk, discussing activities of local bar 
associations under such headings as low 
cost of legal service, success with bar as- 
sociation bills in the legislature, the how 
of the how series of the Illinois Bar and 
various outstanding projects of local and 
state associations. 


The Junior Bar Conference for the South- 
east was held concurrently with the Amer- 
ican Bar Association meeting as was the 
meeting of the ABA Committee on Improv- 
ing the Administration of Justice. 


TAX ACCOUNTANT ENJOINED FOR 
PRACTICING LAW 


The representation of taxpayers in pros- 
ecuting their claims for refund of the so 
called “sales tax” before the Illinois De- 
partment of Finance is the practice of law 
according to the appellate court of Illinois, 
First District. The court held that only 
attorneys at law have the right to represent 
others before the Department of Finance 
and issued an injunction. 


Miami Session Practicing 
Law Institute Praised 


One hundred and ten lawyers, 99 of them 
from Florida, attended the Miami session 
of the New York Practicing Law Institute 
during the week of January 26th. 

Two courses, each with 36 hours, one on 
trial procedure and techniques and the 
other on federal taxation, were both well 
attended and most interesting and instrue- 
tive. 

Howe P. Cochran of New York and 
Washington, national tax expert, and Wil- 
liam C. Warren of the firm of Milbanks, 
Tweed & Hope of New York, were the 
principal instructors in the taxation course, 
while A. Harrell Frost and Emil Z. Berman 
handled the trial work. Lester E. Denonn 
taught the class in collecting judgments, 
while Harrell Seligson, member of the 
firm of Marshall, Bratter & Seligson of 
New York and director of the New York 
Practicing Law Institute, taught the classes 
in organizing corporations, bankruptey, 
insurance and secured transactions. 

Leo §S. Julian, Stanley Milledge and 
Albert B. Bernstein, of the Miami Bar, 
were particularly active in contributing to 
the complete success of this undertaking 
ot the Dade County Bar Association. 


GREAT PROGRAM FOR FLORIDA 
BAR CONVENTION 


The annual convention of the Florida 
State Bar Association to be held in the 
Hollywood Beach Hotel, April 23rd, 24th 
and 25th, 1942, promises to be one of the 
best in the history of the Association. 

President Milam has already announced 
that Dean Roscoe Pound, Harvard Univer- 
sity Law School, President Walter P. Arm- 
strong of the ABA and an outstanding 
military officer will be on the program. 

Already local bars, in order to conserve 
tires, gasoline and expenses, are clubbing 
together to charter busses, pullman ears 
and joint use of private automobiles to 
make the trip to the convention. 

Very attractive rates including every- 
thing except the registration fee has been 
announced by the headquarters hotel. There 


-wil) be no additional charge for the annual 


banquet. 
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Lawyers in the Armed 
Forces 


E. DIXIE BEGGS of Pensacola is in 
the Army now. 


LT. PAUL L. E. HELLIWELL, associ- 
ated with the firm of Fowler & Givens of 
Miami, is now stationed at the Field Ar- 
tillery Sehool, Fort Sill. 


WILLIAM A. GILLEN of Tampa, a 
reserve officer, has resigned from the Real 
Property Laws Committee to take up active 
duty in the Army. 


BILL GRIMES, son of E. C. Grimes of 
Palmetto but associated with the firm of 
McKay, Maefarlane, Jackson and Ferguson 
in Tampa, has been called for active duty 
as a lieutenant and will for the present 
be stationed at Camp Lee, Virginia. 


LT. EDWARD O. DENNISON of Fort 
Pieree, has been ordered to report to the 
Commandant at the Seventh Naval District 
in Key West. 


CAPTAIN A. K. BLACK, State Attor- 
ney of the Third Cireuit, has resigned and 
accepted active military service. 


FIRST LT. R. T. ANDERSON of Ocala, 
has reported for active duty at Fort Me- 
Clellan. 


CAPTAIN J. WALTER HALL, Orlando 
City Judge, has reported to Fort Knox, 
Kentucky, for active duty. - 


LT. FRANCIS X. CARMODY, recent 
graduate of Stetson University Law School, 
has re-entered active duty with the United 
States Navy and is stationed at Miami. 


CIVIL SERVICE WANTS LAWYERS 


The Board of Legal Examiners of the 
Civil Service Commission has announced 
an examination for March 23rd to recruit 
lawyers for federal service. These’ positions 
for which these qualifying examinations 
will be held carry a salary from $1,800.00 
to $6,5000.00. Application must be in the 
hands of the Civil Service Board not later 
than February 23rd. 


They Tell Me That— 


CHARLES H. MURCHISON has been 
named Regional Director for the office of 
Civilian Defense for the Southeastern Area, 
including Georgia, Florida, Louisiana, 
North and South Carolina, Mississippi and 
Tennessee. 


WM. B. BOND, retiring president of the 
Jacksonville Bar Association, has received 
the Jaycee award for distinguished service. 


ALEXANDER AKERMAN, JR., has 
been made city judge of Orlando succeeding 
Judge Walter Hall recently called into the 
armed service. 


ALFRED AIRTH, Live Oak attorney, 
has been named by Governor Holland as 
State Attorney for the Third Cireuit sue- 
ceeding A. K. Black now in the Judge 
Advocate General’s office. 


GEORGE SMATHERS, Assistant Unit- 
ed States Attorney for the Southern Dis- 
trict of Florida, has been declared the 
“voung man of the year” of Miami. 


VERNON W. TURNER has been made 
an instructor of law at Stetson University 
succeeding J. Richard McClure. 


R. HENRY P. JOHNSON, Tampa, has 
been named Executive Director of the Flor- 
ida Council for the Blind. 


WM. L. REED of the Miami Bar, has 
been named Illustrate Potentate of the 
Mahi Shrine Temple. 


ACTING DEAN THOMAS F. LAM- 
BERT, JR., is leaving Stetson University 
College of Law at the end of this semester 
to take a position with the Board of Eeo- 
nomie Warfare in Washington. 


RESTATEMENT ANNOTATIONS 
PRAISED 


The American Law Institute, which has 
just issued Florida Annotations to Agencies 
and torts, has commended the excellence of 
the editorial work done under the sponsor- 
ship of the Florida State Bar Association. 


x 
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LIFE’S RECORDS CLOSED 


JAMES NEWTON FIELDING, a mem- 
ber of the Florida Bar, died in a Valdosta 
hospital on January 10th after a protracted 
illness. 

Mr. Fielding, formerly a member of the 
firm of Haskins and Fielding, of Sebring, 
and one time associated with the firm of 
Wideman and Wideman of West Palm 
Beach, is a brother of William 8S. Fielding 
of St. Petersburg. 

Fielding was born in Gainesville in 1904 
and graduated from the University of 
Florida Law College in 1925. He was a 
member of the Kappa Alpha Fraternity 
and P. A. D. Legal Fraternity. 


HOWELL MORTON HAMPTON, a 
prominent member of the Florida Bar and 
a resident of Ocala for 40 years, died 
suddenly at his home on January 26th. 

Colonel Hampton, as he was familiarly 
known, was a former president of the Mar- 
ion County Bar Association and a former 
president of the Fifth Judicial Cireuit Bar 
Association. He served as city attorney 
from 1926 to 1930. 

Mr. Hampton was born in Floral City 
in 1880, read law in an attorney’s office 
in Areadia and moved to Ocala in 1903 
where he was admitted to the Bar and 
began practice in the office of the late 
Herbert L. Anderson. He was a member 
of the Florida State Bar Association, 
American Bar Association, Elks, Rotary, 
K. of P. and president of the Business- 
men’s Bible Class of the First Methodist 
Church. 


SEWARD C. KEARLEY, 53, West 
Palm Beach attorney, died of a heart attack 
on January 25th in Hendersonville, North 
Carolina, where he was on a business trip. 

Mr. Kearley was born in 1888 in Cross- 
ville, Tennessee, but moved to West Palm 
Beach in 1914. He was a graduate of Cum- 
berland University and was admitted to the 
Florida bar in 1916, having variously been 
associated with the firm of Kearley & 
Fisher, Kearley & Chapman, Kearley, Fish- 
er, Van Meter & Chapman, and at the time 
of his death Kearley & White. 


E. CLAYBORNE DeVANE, 52, a mem- 
ber of the Florida bar and formerly of 
Tampa but an attorney in the Lands Di- 
vision of the Department of Justice since 
1934, died in Washington January 12th. 

Mr. DeVane was born in Plant City. He 
graduated from the Law School of Wash- 
ington & Lee University and practiced his 
profession in Tampa for about 20 years. 


EDWARD R. HANSEN, Orlando at- 
torney for a number of years, died in that 
city on January 16th following an illness 
of several months. 


ARTHUR ROBINSON CLARKE, prom- 
inent Sarasota lawyer, died in that city 
on December 4th at the age of 46 years. 

Judge Clarke was the third county judge 
of Sarasota County. He was a native of 
Hartford, Conn., but went to Sarasota in 
1912. He attended the University of Penn- 
sylvania and received the bachelor of law 
degree from Stetson in 1922. Judge Clarke 
was a junior lieutenant in the United States 
Navy during the first World War and has 
been active as a Legionnaire. 

JAMES GEORGE PAYNE, 60, attorney 
and former U. S. Naval Commander, died 
in a Miami hospital Saturday, December 
27th. 

Mr. Payne was a lieutenant commander 
in the U. S. Navy during the World War. 
He is a Past Commander of the Miami 
Beach Post of the American Legion and 
a member of the 40 and 8 Society, BPOEK, 
Rod and Reel Club, and the Dade County 
and Florida State Bar Associations. He 
had practiced in Miami 16 years, coming 
from Los Angeles. 


Public RelationsCommittee 
and Their Jurisdiction 


Gaines- 


Willian. R. McRae, Chairman, 
ville. 

Willian. B. Bond, Vice-Chairman; Duval, 
St. Johns, Putnam, Nassau, Flagler, Clay, 
Baker. 

Phil S. May, Jacksonville. 

Tom Wakefield, Student Bar Associa- 
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tions, Gainesville, Miami, DeLand. 

William Herin, Miami; Honorary in Ser- 
vice. 

Donald Walker, Orlando; Honorary in 
Service. 

Will H. Preston, Miami; Dade County, 
Collier, Monroe. 

Neil C. MeMullen, Tampa; Hillsborough. 

W. W. Arnold, Orlando; Orange Bre- 
vard, Seminole, Volusia. 

B. G. Langston, Lakeland; Polk, High- 
lands, Hardee. 

Leon Whitehurst, Brooksville; Hernando, 
Lake, Sumter, Citrus. 

Dewey Dye, Bradenton; Manatee, Sara- 
sota, Charlotte, DeSoto, Lee, Glades, Hen- 
dry. 

Cyril Pogue, Clearwater; Clearwater and 
Paseo. 

Jim Sanple, Ft. Pierce; St. Lucie, Okee- 
chobee, Indian River, Osceola. 

EK. Harris Drew, West Palm Beach; 
Palm Beach, Martin, Broward. 

Chas. J. Schuh, Jr., St. Petersburg; Pi- 
nellas. 

Dean Slagle, Gainesville; Alachua, Mar- 
ion, Putnam, Gilchrist, Levy, Union, Brad- 
ford. 

A. K. Black, Lake City; Columbia, Ham- 
ilton, Suwannee, Lafayette, Dixie. 

Rayborn Horn, Madison; Madison, Tay- 
lor, Jefferson. 

Jay Shuler, Apalachicola; Leon, Wakul- 
la, Franklin. 

John Winn, Marianna; Gadsden, Liberty, 
Jackson. 

Joe Bailey, Panama City; Washington, 
Holmes, Bay, Gulf, Walton. 

Richard Merritt, Pensacola; 
Santa Rosa, Eseambia. 


Okaloosa, 


THE FREE STATE OF HARDEE 


From one of the Wauchula (county seat 
of Hardee County) newspapers of the see- 
ond week in February is taken the follow- 
ing quotation: 


“The following criminal cases have been 
set for trial Tuesday, February 17th, in 
the Spring Term of the Hardee County 
Superior Court.” 


The lawyers of adjacent counties are 
asking “how come” they can’t have a Su- 
perior Court and, if it is a Superior Court, 
superior to what? 


Changes in Law Firms 


Richard P. Daniel, Frank Thompson 
and Julian E. Fant of Jacksonville, have 
announced that the latter has entered active 
duty in the Navy and his practice will be 
taken over by Messrs. Daniel and Thomp- 
son under the firm name of DANITL, 
THOMPSON & FANT. 


The firm of JORDAN, LAZONBY & 
DELL has announced that Ivan E. Odle, 
an associate for several years, has been 
made a member of the firm. Messrs. Dell 
and Lazonby are both in the armed forees. 


CONNECTICUT, MINNESOTA LAW- 
YERS ASK SUPREME COURTS 
FOR INTEGRATION 


The conservative old state of Connecticut 
through its Bar Association has petitioned 
the Supreme Court to integrate its bar 
after a mail ballot which shows that about 
70% of the total replying favored inte- 
gration. 


Sentiment for integration among the 
Minnesota lawyers has steadily grown until 
a petition was lodged a few days ago with 
their Supreme Court to integrate the entire 
har by rule. A plebiscite of the bar had 
been held, 1,484 voting for integration, 467 
voting against, with 229 not voting. 


LAW BOOK PUBLISHERS RUN ADS 
FOR LEGAL PROFESSION 


The Time magazine of February 9th car- 
ries an ad by the Lawyers Co-operative 
Publishing Company and the Bancroft- 
Whitney Company entitled “Give Your 
Attorney All of the Facts.” It is stated 
in the ad that the same is published in 
behalf of the public and the legal pro- 
fession. 


Several times the Board of Governors of 
the Florida State Bar Association has sug- 
gested to law book publishers that they 
run ads of this type similar to those which 
have for many years been used in behalf 
of physicians by sellers of drugs and medi- 
cal equipment. 
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Case 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 


Dean Thomas F. Lambert, Stetson 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of Nathan P. Bryan College of Law, University of Florida 


LARCENY-—POSSESSION OBTAINED BY FALSE REPRESENTATIONS— 
TITLE SO OBTAINED—The defendant, by making false and fraudulent representations 
as to material existing facts and imposing on the victim’s confidence, procured from © 
her large sums of money to be used by the defendant for a stated purpose. From a 
conviction of grand larceny, the defendant appealed. Held, that the defendant was 
guilty of grand larceny. Judgment affirmed, Brown, C. J., and Thomas, J., dissenting. 
Haynes v. State, 3 So. (2d) 385 (Fla. 1941). 


“Larceny” at common law is the felonious taking and carrying away of personal 
property which the trespasser knows belongs to another, without the latter’s consent 
and with the intent permanently to deprive him of his property therein.'. Our statutes 
do not attempt to define larceny; nor do they change the common law elements necessary 
to constitute that crime.2_ Larceny is a criminal trespass upon the right of possession.? 
Where one obtains possession of property by means of fraud or trickery with the 


' preconceived design to appropriate it to his own use, the taking amounts to lareeny 


beeause the fraud vitiates the transaction and the owner is deemed still to retain con- 
structive possession of the property. The conversion of it by the defendant is such a 
trespass to that possession as to constitute larceny.* This rule applies, however, only 
to eases where the owner intends to part with mere possession. If the owner intends 
to part with his entire ownership, the offense of the defendant is not larceny but is 
something else—either cheating or obtaining property by false pretenses.s The facts 
of the case under consideration as adduced from the opinion of the court and from 
the dissenting opinion seem to indicate that the owner voluntarily parted with both the 
possession and the title to the money. The consent of the owner in surrendering possession 
of the property was as broad as the taking, consequently the defendant should not have 
been held to be guilty of larceny.* 


Leo. L. Foster 


. Fitch v. State, 135 Fla. 361, 185 So. 435 (1938); Accord, Driggers v. State, 96 Fla. 232, 118 
So. 20 (1928). 

. Fla. Comp. Gen. Laws Ann. (Skillman, 1927) §§ 7223, 7224. 

. Fitch v. State, 185 Fla. 361, 185 So. 435 (1938). 

. Bussart v. State, 128 Fla. 891, 176 So. 32 (1937). 

. Notes (1902) 88 Am. St. Rep. 569-73; Accord, Aldrich v. People, 224 Ill. 622, 79 N. E. 964 
(1906); People v. Miller, 169 N. Y. 339, 62 N. E. 418 (1902); People v. Dumar, 106 N. Y. 503, 
13 N. E. 325 (1887); Commonwealth v. Eichelberger, 119 Pa. St. 254, 13 Atl. 422 (1888); 
Note (1907) 7 L. R. A. (N. S.) 1149; See People v. Campbell, 127 Cal. 278, 59 Pac. 593, 
594 (1899). 

6. Murray v. State, 93 Fla. 706, 112 So. 575 (1927); Jarvis v. State, 73 Fla. 652, 74 So. 796 (1917) 

(holding that a person who has lawful possession of property cannot commit larceny of it). 


ANNUAL CONVENTION, HOLLYWOOD BEACH HOTEL, APRIL 23rd, 24th and 25th, 1942. 
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NUISANCE—FUNERAL HOME—ENJOINING OPERATION THEREOF BY 
MUNICIPALITY WHEN IN VIOLATION OF ORDINANCE—The plaintiff city 
brought suit to enjoin the defendant from conducting a funeral home in a residential 
district in violation of a zoning ordinance, such violation being punishable by fine or 
imprisonment. The bill of complaint contained no express allegation that the conduct 
of the defendants constituted either a private nuisance to the adjoining property owners 
or a public nuisance. The defendant’s motion to dismiss was denied. From a decree 
for the plaintiff city, the defendant appealed. Held, that while ordinarily to enjoin 
the operation of a funeral home in a residential district on the grounds of nuisance, 
allegations of fact should be made to support the charge, this is not necessary where 
the complainant is a city seeking to enjoin such operation in violation of a zoning 
ordinance. Philbrick et al. v. City of Miami Beach, 3 So. (2d) 144 (Fla. 1941). 


There are two theories as to whether the operation of a funeral home in a strictly 
residential district may be enjoined as a nuisance where no zoning ordinance is involved. 
All authorities agree on the well established principle that an undertaking establishment 
is not a nuisance per se.!. Some authorities deny that a funeral home in a residential 
section is a nuisance where the sole injury is the depressing effect upon the minds and 
nerves of nearby residents.2. The weight of authority, however, is to the effect that the 
operation of such an establishment in a strictly residential district is an enjoinable 
nuisance even when the injury to the adjoining residents is confined to mental depression, 
a loss of enjoyment and comfort in their homes, and a depreciation in the value of their 
properties. A few jurisdictions maintain that the depressing influence and discomfort 
must be such as would be experienced by a normal person of average sensibilities in 
order for the funeral home to be enjoinable.s Others add, however, that the presence 
of a funeral home with the accompanying constant reminder of death does exercise a 
depressing effect on the mind of a normal person.s A zoning ordinance excluding the 
operation and maintenance of undertaking establishments from certain residential areas 
is not unconstitutional as depriving an owner of the use of his property without due 
process of law.¢ Where such an ordinance exists, a funeral home is clearly enjoinable 
at the instance of a private individual ;7 and equity will refuse to enjoin the enforcement 
of the ordinance at the instance of the operator of a funeral home.? But a somewhat 
different situation arises where the city itself attempts to enjoin the operation of a funeral 
home in violation of a zoning ordinance, especially where a penalty for the violation 
thereof is provided. It is laid down as a general rule that an injunction will not issue 
ordinarily to destrain the violation of a municipal ordinance, but that there may be 
circumstances justifying the relief, as where the violation amounts to a nuisance in fact, 
or where there is no adequate remedy at law.2 The majority of the courts have held 
that where a municipality adopts a zoning ordinance, it may obtain an injunction against 
a violator thereof, and will not be limited to a proceeding in law to enforce a penalty.'° 
Many courts in reaching this result base their equitable relief on appropriate statutory 
authority..1| Some jurisdictions have held that a business establishment is a nuisance 
when conducted in violation of a zoning ordinance and hence is enjoinable as such.'2 One 
court in a very recent case that is strikingly similar to the instant one held that no special 
damage or injury to the public need be alleged and that equity will interfere to restrain 
violation of or to compel compliance with a municipal ordinanee.'? It is submitted that 
the decision in the instant case is sound and is in accord with modern authority. It would 
seem that the mere provision of a penalty for the violation of a zoning ordinance does 
not effectuate properly the purposes and objects of the ordinance,'* and hence that a 
situation is presented where there is no adequate remedy at law. On this basis, equity 
can take jurisdiction and grant a restraining order. 


Ray Ehrlich 


1. City of St. Paul v. Kessler, 146 Minn. 124, 178 N. W. 171 (1920); Westcott v. Middleton, 
43 N. J. Eq. 478, 11 Atl. 490 (Ch. 1887); Note (1933) 87 A L. R. 1061. 

2. Dean v. Powell Undertaking Co., 55 Cal. App. 545, 203 Pac. 1015 (1921); Pearson & Son v. 
Bonnie, 209 Ky. 307, 272 S. W. 375 (1925); Stoddard v. Snodgrass, 117 Ore. 262, 241 Pac. 
73 (1925). 
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3. McGowan et al. v. May, 185 Ga. 805, 196 S. E. 705 (1938); Kundinger et al. v. Bagnasco et 
al., 298 N. W. 386 (Mich. 1941); Williams v. Montgomery, 184 Miss. 547, 186 So. 302 (1938); 
Clutter v. Blankenship, 346 Mo. 961, 144 S. W. (2d) 119 (1940); Jordan v. Nesmith, 132 
Okla. 226, 269 Pac. 1096 (1928). 

4. Albright et al v. Crum et al., 97 Ind. App. 388, 185 N. E. 304 (1933); Arthur V. Vickler, 144 
Misc. 483, 258 N. Y. S. 886 (Sup. Ct. 1932); Bragg et al. v. Ives, 149 Va. 482, 140 S. E. 656 

(1927); Cunningham v. Miller, 178 Wis. 22, 189 N. W. 531 (1922). 

. Higgins et al. v. Bloch et al., 213 Ala. 209, 104 So. 429 (1925); Saier v. Joy, 198 Mich. 295, 
164 N. W. 507 (1917). 

. State ex rel. Skillman v. Miami, 101 Fla. 585, 134 So. 541 (1931); Osborn v. Shreveport, 
143 La. 932, 79 So. 542 (1918); State v. Deinberger, 152 Minn. 44, 187 N. W. 972 (1922). 

. Leland v. Turner, 177 Kan. 294, 230 Pac. 1061 (1924); Meagher et al. v. Kessler et al., 147 
Minn. 182, 178 N. W. 782 (1920). 

. Brown v. Los Angeles et al., 183 Cal. 783, 192 Pac. 716 (1920); Osborn v. Shreveport, 143 
La. 932, 79 So. 542 (1918). 

- Town of Rochester v. Walters et al., 27 Ind. App. 194, 60 N. E. 1101 (1901); Village of St. 
John v. McFarlan, 33 Mich. 72, 20 Am. Rep. 671 (1875); Mayor of Manchester v. Smyth, 
64 N. H. 380, 10 Atl. 700 (1887); Waupun v. Moore, 34 Mis. 450, 17 Am. Rep. 446 (1874); 
Note (1926) 40 A. L. R. 1170. 

10. Boatwright v. Leighton, 231 Ala. 607, 166 So. 418 (1936); City of Aurora v. Burns et al., 
319 Ill. 84, 149 N. E. 784 (1925); Stone et al. v. Cray et al., 89 N. H. 483, 200 Atl. 517 
(1928); Miller, Building Inspector v. Tanenbaum, 61 R. I. 92, 200 Atl. 449 (1938). 

11. Leigh v. Wichita, 148 Kan. 667, 83 P. (2d) 644 (1938); Utica v. Ortner et al., 256 App. Div. 
1039, 10 N. Y. S. (2d) 729 (4th Dep’t. 1939); Elizabeth City v. Aydlett, 200 N. C. 58, 156 
S. E. 163 (1930). 

12. Leigh v. Wichita, 148 Kan. 667, 83 P. (2d) 644 (1938); New Orleans v. Liberty Shop, Ltd., 
157 La. 26, 101 So. 798 (1924). 

13. Utica v. Ortner et al., 256 App. Div. 1039, 10 N. Y. S. (2d) 729 (4th Dep’t. 1939). 

14. Town of Ramapo v. Bockar et al., 151 Mise. 618, 273 N. Y. S. 452 (Sup. Ct. 1934). 


ono nN 


INSURANCE—MATERIAL FALSE REPRESENTATIONS, MADE IN GOOD 
FAITH—The plaintiff brought an action against the defendant insurance company as 
beneficiary of a life insurance policy. The company defended on the ground that false 
answers had been made in the application for insurance. The plaintiff denied that such 
answers were made by the applicant, alleging they had been written into the application 
without the knowledge of the applicant by an agent of the company wlio relied solely 
on his own information. From a judgment of the cireuit court affirming a judgment 
for the plaintiff in the civil court of record, the defendant brought certiorari. Held, that 
the judgment should be affirmed, Chief Justice Brown dissenting. Metropolitan Life 
Insurance Company v. Poole, 3 So. (2d) 386 (Fla. 1941). 


The decision is correct. It could have been based, it seems, upon the well recognized 
theory that the company was estopped by the action of its agent in writing the false 
answers into the application, to set up their falsity as a defense.t It will be noted that 
equitable conduct and good faith on the part of the applicant in such a situation are 
essential if he is to be allowed to invoke the equitable doctrine of estoppel against the 
company.2 It is possible that the case might also have been decided on the ground that 
the answers were the mere opinion of the applicant and that consequently their falsity 
in fact was immaterial, the applicant’s good faith in making them being all that was 
asked for.s The reported facts do not show whether the answers were as to matters of 
opinion or of fact. However, the Supreme Court in its opinion did not deal with either 
of these theories. Its decision was based chiefly on the Florida case of New York Life 
Insurance Company v. Kincaid,* where the court said that in order for false reprsentations 
to vitiate an insurance policy, they must have been made in bad faith. By affirming 
the trial court’s judgment here the Supreme Court apparently held that since the answers 
in the application were made by an agent of the company, there was no lack of good 
faith on the part of the applicant and hence the policy was good. The rule as thus 
broadly laid down means that the insured may recover because of his good faith although 
neither opinion answers nor estoppel are involved. The contrary rule, that is, that 
material false representations in an application for insurance avoid the policy even 
though innocently made, is approved by practically all of the writers on insurance® and 
has, in the absence of statute, been adopted in many of the jurisdictions that have ruled 
on this much litigated question. This view probably is the weight of authority.7 Two 
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theoretical explanations of it have been made. One is that the reprsentations, although 
not actually fraudulent, are constructively fraudulent because of their falsity, and that 
the contract is therefore avoided for fraud in its inducement.¢ A more realistic explana- 
tion is that there is an implied condition in the contract that it shall be enforceable only 
when all material representations are true, and that therefore when any are false the 
contract is avoided for breach of condition.» Whatever theory is adopted, however, the 
sound practical basis for the rule is clear, since it is unjust to allow one who has made 
false representations, even innocently, to gain the fruits of a bargain induced by them. 
The rule stated in the instant case, that material false representations do not avoid the 
policy unless made with the intent to deceive, has been severely criticized; and it has 
been pointed out that many of the cases where the rule has been stated support it only 
by dicta.1| Indeed, it seems that the Kineaid case, upon which the instant case was 
based, as well as the instant ease itself, as was pointed out above, might both have been 
decided on the ground that the insurer was estopped to set up its defense.'2 And in each 
of the three cases from other jurisdictions upon which the Kineaid ease was based, the 
statement that innocence in making false answers in an application will save the policy 
was, at best, dictum.'? However, there are recent decisions in a substantial number of 
jurisdictions which do, in the absence of statute, squarely adopt the rule stated in the 
instant ease,'* and it is supported by eminent authority." These cases take the position 
that the truth of a representation, as distinguished from a warranty, is not a condition 
of the validity of the contract, and that the representations must be actually, not merely 
constructively, fraudulent to vitiate the contract on the ground of fraud in its inducement.'s 
Because of this authority, and because the result is in line with the tendency to allow 


an insured to recover, it appears certain that the rule stated in the instant case will be 
followed in Florida. 


Philip K. Yonge 


1. Stix v. Continental Assur. Co., 3 So. (2d) 703 (Fla. 1941); Massachusetts Bonding & Ins. 
Co. v. Williams, 123 Fla. 560, 167 So. 12 (1936). 

2. Equitable Life Assur. Soc. v. Ashby, 215 N. C. 280, 1 S. E. (2d) 830 (1939); See Kuhns v. 
New York Life Ins. Co., 297 Pa. 418, 147 Atl 76, 77 (1929). 

3. Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 101, 150 S. W. 393 (1912); Commercial 
Bank v. American Bonding Co., 194 Mo. App. 224, 187 S. W. 99 (1916); Sommer v. Guardian 
Life Ins. Co. of America, 281 N. Y. 508, 24 N. E. (2d) 308 (1939). 

4, 122 Fla. 283, 165 So. 553 (1935). 

5. 3 Joyce, Insurance (2d ed. 1917) 3073; 1 May, Insurance (4th ed. 1900) 365; Richards, 
Insurance a" ed. 1932) 1386; Vance, Insurance (2d — oo" 360; (1927) 25 Mich. L. Rev. 

806; (1927) 5 N. C. L. Rev. 367; (1929) 39 Yale L. J. 

3 Continental Assur. Co. v. McCarty, 302 Ill. App. 10, 23 N E. (2d) 385 (1939); Metropolitan 
Life Ins. Co. v. Becraft, 213 Ind. 378, 12 N E. (2a) 952 (1938); Business Men’s Assur. Co. 
of America v. Conley, 280 Ky. 375, 133 S. W. (2d) 554 (1939); Goddard v. Monitor Mut. 
Fire Ins. Co., 108 Mass. 56 (1871); Equitable Life Assurance Soc. v. Ashby, 215 N. C. 280, 
1S. E. (2d) 830 (1939). 

7. 3 Cooley, Briefs on Insurance (2d ed. 1927) 1911 (property insurance); See writers cited 

supra note 5. Contra: 4 Cooley, Briefs on Insurance (2d ed. 1927) 3048 (life insurance). 

8. Metropolitan Life Ins. Co. v. Becraft, 213 Ind. 378, 12 N. E. (2d) 952 (1938); Vance, 
Insurance, (2d ed. 1930) 364. 


9. Goddard v. Monitor Mut. Fire Ins. Co., 108 Mass. 56 (1871); Vance, Insurance (2d ed. 1930) 
365. 


10. See not 5 supra. 


11. Moulor v. American Life Ins. Co., 11 U. S. 335 (1883); Campbell v. Business Men’s Assur. 
Co,, 31 F. (2d) 571 (W. D. Mo. 1929); Kuhns v. New York Life Ins. Co., 297 Pa. 418, 147 
Atl. 76 (1929). 

12. In the Kincaid case there was an estoppel grounded on action of the company itself. 

13. Mutual Life Ins. Co. of New York v. Hurni Packing Co., 260 Fed. 641 (C. C. A. 8th, 1919) 
(answer was as to opinion, and therefore not false; also, company was estopped to set up 
false answers); New York Life Ins. Co. v. McCarthy, 22 F. (2d) 241 (C. C. A. 5th, 1927) 
(answer intentionally false); Moulor v. American Life Ins. Co., 111 U. S. 335 (1883) 
(answer was as to opinion and therefore not faise). 

14. Clegg v. John Hancock Mut. Life Ins. Co., 141 S. W. (2d) 143 (Mo. 1940); Kozlowski v. 
Pavonia Fire Ins. Co., 116 N. J. L. 194, 183 Atl. 154 (1936); New York Life Ins. Co. v. 
Stagg, 92 Okla. 227, 219 Pac. 362 (1923); Evans v. Penn. Mut. Life Ins. Co. of Philadelphia, 
322 Pa. 547, 186 Atl. 133 (1986). 

15. 5 Williston, Contracts (rev. ed. 1937) 4191; Restatement, Contracts (1932) Sec. 486, illus- 
tration 1. (In both Williston and the Restatement the rule is stated that innocence in 
misrepresentations prctects the insured only after the loss has occurred or has become 
more likely to occur). 


16. Evans v. Penn. Mut. Life Ins. Co. of Philadelphia, 322 Pa. 547, 186 Atl. 183 (1936). 


Do You Know What Happened 
To The Girl Who Wore 
Cotton Stockings 2 


Nothing! 


And that is exactly what happens to a lawyer 
who wears a long face because business isn’t 
on a silk stocking level. 


Just who are the lawyers who are getting 
ahead in their practice? 


They have a good working library kept up 
to date by Shepard’s Citations. 


Some other lawyer isn’t going to get ahead of 
them by pulling a surprise out of the bag. 


No Sir! They chart their course and check 
the history and interpretation of each case 
and statute with the appropriate Shepard 
publication. No guesswork for them! 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


Copyright, 1941, by The Frank Shepard Company 
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MONTGOMERY’S MANUAL 


OF FEDERAL 
JURISDICTION AND 
PROCEDURE 


FOURTH EDITION, 1942 
WITH FORMS 


A step-by-step Manual of 
Federal Practice. 


For 28 years Montgomery's 
Manual has been the most 
popular Federal Practice 
Handbook. 


One Large Volume, Red Fab- 
rikoid Binding, with Pocket 
for Supplement. 


1500 Pages, $15 delivered. 


tolls you... 


Dablishad by 
BANCROFT -WHITNEY COMPANY 


200 McALLISTER STREET * SAN FRANCISCO, CALIFORNIA 


THE STRONG LINK 


CORPUS JURIS SECUNDUM — 
A complete restatement of the en- 
tire body of the law supported by 
citation of all decisions handed down 
since the publication of Corpus 
Juris. 


CORPUS JURIS — A vast store- 
house of the earlier decisions back 
to 1658. 


Thousands upon thousands of spe- 
cific references to Corpus Juris in 
the footnotes of Corpus Juris 
Secundum constitute THE STRONG 
LINK which renders these two 
works inseparable. 


B. W. PULLIAM 
Hillsboro Hotel, Tampa 
Florida Representative 

THE AMERICAN LAW BOOK COMPANY 
Publishers of 


Corpus Juris Secundum 


og matter what part ef Ficrida 

e«e me matter how much er how little 
planning te spend... “COLLIER” is the 
eme mame te remember!—Collier chaim of hotels. 


Year Round Hotels 
TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 
Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 
MANATEE RIVER 
Bradenton 


SARASOTA 
TERRACE 
Sarasota 


CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


FLORIDA 


COAST 


» BRADENTON 
NCO 


SARASOTA 
A\\ 


USEPPA ISLAND 
oat 


EVERGLADES 
aw = 


= 


For sportsmen, for motorists, for leisure-seekers, for 
@eason residents or two-week vacationists ... Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT er address individual hotel managers eg 


COLLIER FLORIDA COAST HOTELS 


HOTEL TAMPA TERRACE 


PAMPA, Fi.A. 


745 FIFTH AVENUB 
YORK, 
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JACK SONVLELE 


The GEORGE WASHINGTON 
300 Rooms with Shower end Bath 
100% Air Conditioned With Optional Use 
known facility for first cless 


GARAGE in direct connection with lobby 


Nolen B. Wiliams - Manager 


MAYFLOWER 
100% Air Conditioned With Optional Use 
Femed for its hospitality and favored alike 


by Winter Visitors and Commercial Travelers 


- You'll be pleased with ts convenience, com- 
fort end service. Moderate prices prevail. 


GARAGE directly connected. 


The GEORGE 


WASHINGTON 
200 Rooms with Beth ond Showers 


Open all the Yeer > Radio and every 


— Meneses GARAGE service. 
We Reasonable Rates Posted in Every Room 
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Years of Plorida Case Law” 


FLORIDA REPORTS 
REPRINT EDITION 


VOLUMES 1 TO 22 IN FIVE BOOKS 


No books you use are of more importance 
than these early Florida Supreme Court 
Reports. They contain all reported Florida 
Decisions from 1846 to 1885 Rees up 
to Southern Reporter. 


The Reprint is printed from plates made by 
the photographic method, thus insuring ac- 
curacy, and are bound to match the Southern. 


By referring to the indices to forms in Flor- 
ida Practice Books as well as to the Ency- 
clopedic Digest, you will find hundreds of 
references to cases in these twenty-two 
volumes. This alone demonstrates the value 
of these early Reports. 


(Liberal terms are offered) 


John M. Elliott 
P. O. Box 123 
Babson Park, Fla. 


Florida Representative 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
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